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IN THE MATTER QF .- -

SORGA, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF .
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3058. Complaint, March 13, 1981—Decision, March 13, 1981

This consent order requires, among other things, a New York City advertising
agency to cease, in connection with the advertising and sale of Semicid, or
similar over-the-counter vaginal contraceptive suppository products;” misre-
presenting or failing to substantiate claims relating to the product’s effective-
ness, safety and performance characteristics. The firm is further prohibited
from disseminating advertisements using performance or quality heightening
modifiers such as “highly” or “‘extremely,” in conjunction with words like
“effective” or “reliable.” Additionally, the order requires the company to
disclose, in print, radio and TV consumer advertising, certain facts material
to contraceptive suppository use; and to maintain business records for a
period of three years.

Appearances
For the Commission: Shirley F. Sarna and Paula K. Stein.

For the respondent: Evan A. Davis, Clearly, Gottlieb, Steen &
Hamilton, New York City. '

COMPLAINT

The Federal Trade Commission, having reason to believe that
Sorga, Inc., a corporation, (hereinafter “respondent”) has violated
Sections 5 and 12 of the Federal Trade Commission Act, and that a
proceeding in respect thereof would be in the public interest, hereby
issues its complaint, stating its charges as follows:

PARAGRAPH 1. Sorga, Inc. is a New York corporation with its
principal place of business at 300 East 42nd St., New York, New
York. Sorga, Inc. previously did business under the name of Kelly,
Nason-Univas, Inc. The name change to Sorga, Inc. was accom-
plished by amendment to the certificate of incorporation on June 29,
1979. )

Allegations stated in the present tense include the past tense.

Par. 2. For purposes of this complaint the following definitions
shall apply: '

1. A “vaginal contraceptive suppository” is a spermicidal contra-
ceptive product which is inserted into the vagina prior to coitus.

o
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Body temperature or vaginal secretions dissolve the suppository and
spread its sperm killing agent through the vaginal cavity.

2. “Use effectiveness” means that level of effectiveness which is
obtained when the contraceptive method is used by large numbers of
subjects not all of whom follow the instructions accurately nor use
the contraceptive method each time they have sexual relations.

3.  “Commerce” means commerce as defined in the Federal Trade

Commission Act, as amended.

Par. 3. Respondent was an advertising agency for American Home
Products Corporation. In such capacity respondent has prepared and
placed advertising for publication and has caused dissemination of
advertising, including the advertising referred to herein, to promote
the sale of a vaginal contraceptive suppository product named
“Semicid”, a “drug” within the meaning of Section 15 of the Federal
Trade Commission Act.

Par. 4. In the course and conduct of its business respondent has
disseminated or caused the dissemination of certain advertisements
concerning Semicid (1) by United States mail, or by various means in
or having an effect upon commerce, including but not limited to
insertion in newspapers or magazines of interstate dissemination
and radio and television broadcasts of interstate transmission, for
the purpose of inducing, or which are likely to induce, directly or
indirectly, the purchase of Semicid, or (2) by various means, for the
-purpose of inducing, or which are likely to induce, directly or
indirectly, the purchase of Semicid in or having an effect upon
commerce.

PAR. 5. Among the advertisements and other sales promotion
materials, and typical of the statements and representations made in
respondent’s advertisements, but not all inclusive thereof, are the
advertisements identified as Attachments 1 through 4.

PARr. 6. Through the use of such advertisements, and others not
specifically set forth herein, respondent represents, directly or by
implication, that: '

1. Semicid has an extremely high use effectiveness, approaching
the level of oral contraceptives (hereinafter “the pill”) or_intrauter-
ine devices (hereinafter “IUD”).

2. Semicid has novel contraceptive performance characteristics.

PAR. 7. In truth and in fact:

1. Semicid’s use effectiveness is approximately that of other
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vaginal contraceptive products. It-is nat.considered to have a use
effectiveness on the level of the pill or IUD. :

2. Semicid does not have novel contraceptive performance char-
acteristics except as to the characteristics associated with its method
of delivery. Its sperm killing ingredient, nonoxynol 9, has been in use
for many years in various contraceptive products.

Therefore, the advertisements and representations referred to in
Paragraphs Five and Six are false, deceptive or misleading.

Par. 8. Furthermore, through the use of the advertisements
referred to in Paragraphs Four and Five, respondent represents,
directly or by implication, that:

1. Semicid has an extremely high use effectiveness.

2. Semicid has novel contraceptive performance characteristics.

3. Semicid has been scientifically or medically proven to have an
extremely high use effectiveness.

PARr. 9. At the time respondent made the representations alleged
in Paragraph Eight, respondent had no reasonable basis for making
those representations. Therefore, the making and dissemination of
such representations constitute deceptive or unfair acts or practices
in or affecting commerce.

PAR. .10. Furthermore, respondent advertlses Semicid without
disclosing to the purchasing public through its advertising that:

1. For best protection against pregnancy, it is essential that one
follow instructions. '

2. Women for whom pregnancy presents a special health risk
should make a contraceptive choice in consultation with  their
physician.

3. Some Semicid users experience irritation.

4. Semicid requires a waiting period of fifteen minutes before
intercourse to ensure effectiveness.

5. Semicid is approximately as effective as vaginal foam contra-
ceptives in actual use.

PaRr. 11. The facts described in Paragraph Ten are material with
respect to the consequences which may result from use of Semicid as
a contraceptive under such conditions as are customary or usual.
Respondent’s failure to disclose these material facts renders the
advertisements referred to in Paragraphs Four and Five false;
deceptive or misleading. '

Par. 12. Furthermore, through the use of the advertisements
referred to in Paragraphs Four and Five, respondent, directly or by
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implication, favorably compares some characteristics of Semicid to
the pill or the IUD and represents in the same advertisements that
Semicid has an extremely high use effectiveness. Favorable compari-
son of Semicid to certain characteristics of the pill or IUD has the
tendency and capacity to lead members of the public into the
erroneous and mistaken belief that Semicid’s use effectiveness is
equal to that of the pill or IUD. Respondent fails to disclose the fact
that Semicid has a use effectiveness below that of the pill or IUD and
approximately the same as other vaginal foam contraceptive prod-
ucts.

Par. 13. The fact described in Paragraph Twelve is material in
light of the comparative representations made in respondent’s
advertisements. Respondent’s failure to disclose this material fact in
advertisements containing such comparative representations ren-
ders the advertisements referred to in Paragraphs Four and Five
false, misleading or unfair.

PAR. 14. In the course and conduct of its business, and at all times
mentioned herein, respondent is in substantial competition in or
affecting commerce with corporations, firms and individuals engaged
in the sale of services of the same general kind and nature as are sold
by respondent.

PAR. 15. The use by respondent of the aforesaid false, misleading,
deceptive or unfair statements, representations, acts or practices,
and the dissemination of the aforesaid false advertisements has the
capacity and tendency to mislead members of the public into the
erroneous and mistaken belief that said statements and representa-
tions are true and into the purchase of substantial quantities of
respondent’s products or services by reason of said erroneous and
mistaken belief. '

PaR. 16. The aforesaid acts and practices of respondent as herein
alleged, including the dissemination of false advertising, are all to
the prejudice and injury of the public and of respondent’s competi-
tors and constitute unfair methods of competition or unfair or
deceptive acts or practices in or affecting commerce in violation of
Sections 5 and 12 of the Federal Trade Commission Act. The acts and
practices of respondent, as herein alleged, are continuing and will
continue in the absence of the relief herein requested.

Commissioner Pitofsky did not participate.
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DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices named in the caption hereof, and the
respondents having been furnished thereafter with a copy of a draft
of complaint which the New York Regional Office proposed to
present to the Commission for its consideration and which, if issued
by the Commission, would charge respondents with violation of the
Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for the Commlssmn
having thereafter executed an agreement containing a consent
order, and admission by the respondents of all the jurisdictional facts
set forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, and having duly
considered the comments filed thereafter by interested persons
pursuant to Section 2.34 of its Rules, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Sorga, Inc. is a New York corporation with its
principal place of business at 300 East 42nd St., New York, New
York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

This Order applies to respondent Sorga, Inc., its successors,
assigns, officers, agents and employees, whether acting directly or
through any corporation, subsidiary, division or other device. Except
as otherwise provided, order provisions apply to any act taken in
connection with respondent’s advertising, offering for sale, sale or
distribution of Semicid or any OTC (over-the-counter) contraceptive
product in or affecting commerce within the United States, including
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the Commonwealth of Puerto Rico and any territory or possession of
the United States. The reasonable basis standards used in this Order
are not intended to set a standard for drug products other than OTC
contraceptives. ,

For purposes of this Order, the following definitions shall apply:

1) “Use effectiveness” or effectiveness “in actual use” means that
level of effectiveness which is obtained when the contraceptive
method is used by large numbers of subjects not all of whom follow
the instructions accurately or use the contraceptive method each
time they have sexual relations. '

2) “Method effectiveness” means that level of effectiveness which is
attained in a well-controlled clinical trial utilizing highly motivated
‘volunteers who reportedly use the contraceptive method correctly
with every act of sexual intercourse. ‘

3) “Semicid” means the vaginal contraceptive suppository product
marketed under the tradename Semicid, or any vaginal contracep-
tive suppository product of substantially the same chemical formula-
tion.

4) “Advertisement” means any written, verbal or audiovisual
statement, illustration, depiction or presentation, which is designed
to effect the sale of any OTC contraceptive product, or to create
interest in the purchasing of such products (except a package or
package insert) whether same appears in a brochure, newspaper,
magazine, leaflet, circular, mailer, book insert, catalog, billboard,
public transit card, point-of-sale display, film strip, video presenta-
tion, or in a radio or television broadcast or in any other media,
regardless of whether such statement, illustration, depiction or
presentation is characterized as promotional, educational or infor-
mative; provided, however, that the term advertisement does not
include material which solely refers to the product without making
any claims for the product.

5) “Product or use characteristic” includes but is not limited to
efficacy, safety or convenience.

I
It is ordered, That respondent cease and desist from:

A. Making in consumer (lay) advertisements any contraceptive
effectiveness claims regarding Semicid which use the words “effec-
tive” or “reliable” in conjunction with any performance or quality
heightening modifiers such as ‘“highly”, “extremely” and the like.
~ B. Misrepresenting, directly or by implication, the effectiveness
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of any OTC contraceptive produet; unless respondent neither knew
nor should have known that the representation was false, deceptive
or misleading.

C. Representing, directly or by implication, that Semicid has
novel contraceptive performance characteristics except as to the
characteristics associated with its method of delivery. .

D. Representing, directly or by implication, the results of any
study of method effectiveness of any OTC contraceptive product as a
measure of the use effectiveness of any such product.

E. Making any representation, directly or by implicatign, con-
cerning the effectiveness of any OTC contraceptive product unless
respondent has a reasonable basis for such representation consisting
of a consistent body of valid and reliable scientific evidence;
provided, however, that respondent may represent that Semicid is
effective or reliable or make other effectiveness claims as permitted
by this Order (for example, “Semicid provides reliable protection
against pregnancy”).

I

It is further ordered, That respondent make the following affirma-
tive disclosures in any consumer (lay) print advertisement for
Semicid:

A. For best protection against pregnancy, it is essential to follow
package instructions. :

B. If your doctor has told you that you should not become
pregnant, ask your doctor if you can use Semicid.

C. Some Semicid users experience irritation in using the product.

D. It is essential that you insert Semicid at least fifteen minutes
before intercourse.

E. Semicid is approximately as effective as vaginal foam contra-
ceptives in actual use.

The above affirmative disclosures shall be made clearly and
conspicuously. Disclosures C, D and E shall be made in the exact
language indicated above; provided, however, that if respondent has
a reasonable basis, consisting of valid scientific test(s) or study(ies),
respondent may modify the words *“fifteen minutes” in Disclosure D
consistent with such reasonable basis. Disclosures D and E shall be
made in typeface at least as large as the typeface of the major
portion of the text of the advertising copy. Disclosures D and E shall
be separate and distinguishable from the main body of the advertise-
ment for a period of 24 months following the date of service of this
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Order or 27 months from the date of signing of this Order, whichever
expires earlier. '

It

It is further ordered, That respondent make the following affirma-

tive disclosure in any consumer (lay) print advertisement for

Semicid in which any product or use characteristic of Semicid is
compared, directly or by implication, to any product or use charac-
teristic of oral contraceptives (hereinafter “the pill”’) or intrauterine
devices (hereinafter “IUD”):

Semicid is approximately as effective as vaginal foam contraceptives in actual use, but
is not as effective as the pill or ITUD.

OR

Semicid is not as effective as the pill or IUD in actual use, but is approximately as
effective as vaginal foam contraceptives. '

Either above affirmative disclosure shall be made, where required,
in lieu of Disclosure ILE above. The disclosure shall satisfy the
requirements regarding exact language, size of type and relation to
the main body of the advertisement specified for Disclosure ILE.

v

It is further ordered, That respondent make the following disclo-
sures in any consumer (lay) TV advertisements for Semicid:

A. Follow directions exactly, including the fifteen minute wait-
ing period.
B. Approximately as effective as contraceptive foams.

The above disclosures shall be made clearly and conspicuously as
video supers and in the exact language indicated above; provided,
however, that if respondent has a reasonable basis, consisting of valid
scientific test(s) or study(ies), respondent may modify the words
“fifteen minutes” in Disclosure A consistent with such reasonable
basis.

\Y%

It is further ordered, That respondent make the following disclo-
sure in any consumer (lay) radio advertisements for Semicid:

Semicid’s effectiveness is approximately equal to contraceptive foams.
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The above disclosure shall be made-clearly-and conspicuously and in
the exact language indicated above.

VI

It is further ordered, That respondent shall make the following
disclosures in ethical (professional) advertisements for Semicid:

A. Irritation accompanies use of the product in some instances.

B. Semicid must be inserted according to product 1nstruct10ns
and at least fifteen minutes before intercourse.

C. Semicid is approximately as effective as vaginal foam contra-
ceptives in actual use, but is not as effective as the pill or IUD.

OR

Semicid is not as effective as the pill or IUD in actual use, but is
approximately as effective as vaginal foam contraceptives.

Affirmative Disclosures A and B shall be made in language the
same or substantially similar to the language set forth above;
provided, however, that if respondent has a reasonable basis,
consisting of valid scientific test(s) or study(ies), respondent may
modify the words “fifteen minutes” in Disclosure B consistent with
such reasonable basis. Disclosure C shall be made in the exact
language indicated above, in typeface at least as large as the
typeface of the major portion of the text of the advertising copy.

VIl
It is further ordered, That respondent cease and desist from:

A. Disseminating or causing the dissemination of any advertise-
ment, by means of the United States mail or by any means in or
affecting commerce within the United States, including the Com-
monwealth of Puerto Rico and any territory or possession of the
United States, which contains any of the representations prohlblted
in Paragraph LA-D of this Order or fails to include any of the ,
disclosures required by this Order.

B. Disseminating, or causing to be disseminated, by any means
for the purpose of inducing, or which is likely to induce, directly or
indirectly, the purchase of Semicid or any OTC contraceptive
product in or affecting commerce within the United States, including
the Commonwealth of Puerto Rico and any territory or possession of
the United States, any advertisement which contains any of the

345-5564 0—82——15
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representations prohibited in Paragraph I.A-D of this Order or fails
to include any of the disclosures required by this Order.

VIII

1t is further ordered, That in advertisements in languages other
than English, exact language disclosures required by this Order shall
be made in the non-English language equivalent and convey the
same meaning as the English language disclosures.

IX

1t is further ordered, That respondent maintain complete business
records relative to the manner and form of its compliance with this
order. Such records shall include but not be limited to, copies of and
dissemination schedules for all advertisements and documents which
substantiate or contradict any claim made in advertising, promoting
or selling the product. Such records shall be retained for at least
three (3) years beyond the last dissemination of any relevant
advertisement. Upon thirty (30) days notice respondent shall make
any and all such records available to Commission staff for inspection
or photocopying.

X

It is further ordered, That respondent forthwith deliver a copy of
this Order to each operating division and to all employees or agents
now or hereafter engaged in the sale or offering for sale of Semicid or
in any aspect of the preparation, creation or placing of advertising
for Semicid on behalf of respondent. A statement acknowledging
receipt of this Order shall be obtained in each case.

XI

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in a corporate
respondent in which the respondent is not a surviving entity, such as
dissolution, assignment or sale resulting in the emergence of any
successor corporation or corporations, or any other change in said,
corporation which may affect compliance obligations arising out of
this Order.

XII
1t is further ordered, That respondent shall, within sixty (60) days
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after service upon it of this Order, fite with the-Commission a report
setting forth in detail the manner and form in which it has complied
with this Order.

Commissioner Pitofsky did not participate.
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IN THE MATTER OF
TED BATES & COMPANY, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3059. Complaint, March 17, 1981—Decision, March 17, 1981

This consent order requires, among other things, a New York City advertising
agency to cease referring to any test or survey of “‘experts” or “consumers”
when making representations regarding the performance, benefit, choice or
superiority of a product, unless the referenced test or survey has been
scientifically designed, executed and evaluated by experts; and provides
substantiation for the representations. The firm is further barred from
representing, by reference to a test or survey, that experts or consumers
surveyed or tested recommended or used a particular brand of product,
without disclosing that an equal or greater percentage of such respondents
had not indicated any brand preferences. Additionally, the order requires the
company to maintain, for a period of three years, records substantiating
advertising claims.

Appearances
For the Commission: Mitchell Paul and Julie Niemasik.

For the respondent: Elhanan C. Stone, in-house counsel.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Ted Bates &
Company, Inc., a corporation, hereinafter referred to as respondent,
has violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows:

PARAGRAPH 1. Respondent Ted Bates & Company, Inc. (“Ted
Bates™) is a corporation, organized, existing and doing business
under and by virtue of the laws of the State of New York, with its
principal place of business located at 1515 Broadway, New York,
New York. ‘

PARr. 2. Respondent Ted Bates was for some time an advertising
agency of Standard Brands, Inc. (“Standard Brands”) and prepared
and placed for publication and caused the dissemination of advertis-
ing material, including but not limited to the advertising referred to
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herein, to promote the sale of Standard Brands’ “Flelschmanns
Margarine” products. e

PAR. 3. In the course and conduct of its business, respondent has
disseminated and caused the dissemination of advertisements con-
cerning “Fleischmann’s Margarine” products in or affecting com-
merce, as ‘commerce” is defined in the Federal Trade Commission
Act, by means of advertisements printed in magazines and newspa-
pers distributed by the mail and across state lines and transmitted
by television stations located in various States of the United States
and in the District of Columbia, having sufficient power to carry
such broadcasts across state lines, for the purpose of 1nduc1ng, and
which were likely to induce, directly or indirectly, the purchase of
said “Fleischmann’s Margarine” products.

PAR. 4. Among the advertisements so disseminated or caused to be
disseminated by respondent are the advertisements attached as
Exhibits A through D hereof.

PARr. 5..In Exhibits A through D and others substantially similar
thereto, disseminated as aforesaid, respondent has represented
directly or by implication that:

a) When a doctor chooses margarine, chances are it’s Fleisch-
mann’s; =

b) Twice as many doctors recommend Fleischmann’s margarine as
any other brand of margarine;

¢) Twice as many doctors personally use Fleischmann’s margarine
as any other brand of margarine;

d) Twice as many doctors recommend and personally use Fleisch-
mann’s as any other brand of margarine;

e) Every 15 seconds a doctor recommends Fleischmann’s marga-
rine.

Par. 6. In Exhibits A through D and others substantially similar
thereto, respondent has represented directly or by implication that a
survey of doctors proves the representations in Paragraph Five
above.

Par. 7. In Exhibits C and D and others substantially similar
thereto, disseminated as aforesaid, respondent has represented
directly or by implication that:

a) Of those doctors who recommend a polyunsaturated margarine,
twice as many recommend Fleischmann’s as any other brand of
margarine;

b) Of those doctors who recommend a polyunsaturated margarine,
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twice as many personally use Fleischmann’s as any other brand of
margarine; :

c¢) Of those doctors who recommend a polyunsaturated margarine,
twice as many recommend and personally use Fleischmann’s as any
other brand of margarine.

Par. 8. In Exhibits C and D and others substantially similar
thereto, respondent has represented directly or by implication that
the aforementioned survey proves the representations in Paragraph
Seven above.

PARr. 9. In truth and in fact, the aforementioned survey, conducted
for Standard Brands by William Douglas McAdams, Inc. and entitled
“Marketing Insights Into Physicians’ Attitudes and Opinions Con-
cerning Lipids and Cardiovascular Disease (General Medicine)”
(hereinafter referred to as the “McAdams survey”), does not prove
the representations in Paragraphs Five and Seven for reasons
including but not limited to the following:

a) Of those survey respondents who were asked the question,
“Which brand(s) of margarine do you recommend?”, most (84.5%)
did not state that they recommended Fleischmann’s margarine;

b) Of those survey respondents who were asked the question,
“Which brand(s) of margarine do you recommend?”, most (at least
67.5%) did not recommend a specific name brand of margarine;

c) Of those survey respondents who were asked the question, “Do
you use margarine at home? If yes: Which brand?”, most (82.2%) did
not state that they personally used Fleischmann’s margarine;

d) Of those survey respondents who were asked the question, “Do
you use a margarine at home? If yes: Which brand?”, nearly one-half
(47.1%) did not state that they used margarine or were unaware of
the specific name brand of the margarine they personally used;

e) The survey respondents neither were asked nor stated the
frequency of their recommendations of Fleischmann’s margarine to
their patients or to anyone else. '

Therefore, the representations referred to in Paragraphs Six and
Eight were and are unfair and deceptive.

Par. 10. In Exhibits A through D and others substantially similar.
thereto, disseminated as aforesaid, respondent represented directly
or by implication that, in responding to the survey, respondents had
used their medical expertise in recommending, using, or choosing
Fleischmann’s Margarine.

Par. 11. In Exhibits A through D and others substantially similar
thereto, disseminated as aforesaid, respondent represented directly
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or by implication that it possessed and relied upon a reasonable basis
for the representations in Paragraphs Five, Six, Seven, Eight and-
Ten at the time of their initial and each subsequent dissemination.

PAR. 12. In truth and in fact, respondent did not possess or rely
upon a reasonable basis for the representations in Paragraphs Five,
Six, Seven, Eight and Ten at the time of their initial and each
subsequent dissemination. Therefore, such representations were and
are unfair and deceptive.

PaR. 13. In the course and conduct of its aforesaid business, and at
all times mentioned herein, respondent Ted Bates has been, and now
is, in substantial competition in or affecting commerce, as “com-
merce” is defined in the Federal Trade Commission Act, with other
advertising agencies.

PAr. 14. The use by respondent of the aforesaid unfair and/or
deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the
consuming public into the purchase of substantial quantities of
Fleischmann’s margarine manufactured by Standard Brands.

PaRr. 15. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondent’s competitors and constituted, and now constitute,
unfair or deceptive acts or practices in or affecting commerce in
violation of Section 5 of the Federal Trade Commission Act.
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' E»respondent that ‘the law h

R Commlssmn s Rules; and -

does not eonst1tute an admlssmn by
been vxolated as’ alleged Ain: such.
omplaint, and ‘waivers and other: prov1s1ons as requlred by thep’f

~ for. settlement purposes only

“The Commission havmg thereafter consxdered the matter ‘and',_
having determined that it had reason to believe that the ‘respondent-

_ has violated the said Act, and that ‘complamt should issue stating its*

o charges in that respect and hav ng: thereupon accepted the executed

. procedure prescrlbed in Sectlon 2.34 of its Rules, the Commission ,

‘- laws of the State of New

v’ ~ consent agreement and placed such agreement on the pubhc record"t '
~for a period of sixty (60) days, now in further conformlty with ‘the

- hereby issues its cornplalnt makes the followmg Jurlsdlctmnalft
"ﬁndmgs, and enters the followmg order o T
1. Respondent Ted Bates & Company, Inc., 1s a corporatlon
- organized, exxstmg and- domg business under and by virtue of the
rk, with its executive office 'andr.prin’cipa‘l-
‘place of business located tv,1515 Broadway, New York, New York
Ted Bates/New York D1v151on is the sole operatmg dlvxslon of Te
" Bates & Company, Inc. o
. 2. The Federal Trade Comrmsswn has Junsdlctlon of the sub_]ect;-u
' matter of this proceedmg and of the respondent and the proceedmg L
_isin the pubhc mterest : Co

OmpER
Part 1

‘ It is. ordered That respondent Ted Bates & Company, Inc ba‘.,
‘corporatlon (heremafter referred to as respondent) and its succes-,_
‘sors, assxgns, ofﬁcers, agents, representatlves and employees dlrect-b_:
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ly or through any corporation, subsidiaty, division or other device in—
connection with the advertising, offering for sale, sale or distribu-
tion, in or affecting commerce as “commerce” is defined in the
Federal Trade Commission Act, of any product whose advertising
account is: (1) currently or in the future assigned to Ted Bates/New
York Division; or (2) currently or in the future assigned to Ted
Bates/New York Division and is transferred from Ted Bates/New

" York Division to any subsidiary of Ted Bates & Company, Inc., do
forthwith cease and desist from:

1. Making representations, directly or by implication, by refer-
ence to a survey or test of “experts” or “consumers” (as hereinafter
defined in Part II of this Order), or the results thereof, concerning
the performance or any characteristic, benefit, recommendation,
usage or choice of or other preference for such Product, unless:

(a) such survey or test of experts or consumers is designed,
executed and analyzed in a competent and reliable scientific
manner; and

(b) such survey or test of experts or consumers substantiates the
claim(s) represented by providing a reasonable basis therefor; and

(c) in regard to any claims of superiority based thereon, such
survey test of experts or consumers establishes that such Product is
superior to each compared product in respect to which the specific
representation is made to a degree that will be discernible to or of
benefit to consumers or potential consumers to whom the represen-
tation is directed.

2. Representing, directly or by implication, by reference to a
survey or test that experts or consumers surveyed or tested:

(a) recommend such Product more often than any competing
product when, in fact, an equal or greater percentage of such
respondents do not recommend a specific brand of the product,
without disclosing such fact(s); or

(b) use such Product more often than any competing product
‘when, in fact, an equal or greater percentage of such respondents do
not use a specific brand of the product, without disclosing such
fact(s); or

" (¢) use such Product more often than any competing product when,
in fact, an equal or greater percentage of such respondents are not -
aware of the specific brand of the product which they do use, without
disclosing such fact(s).

3. Representing, directly or by implication, by reference to a
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survey or test of experts, that experts recommend, use, choose, or
otherwise prefer such Product in any respect unless:

(a) such experts in fact possess the expertise to evaluate such
Product with respect to such representation; and

(b) such experts actually exercised their expertise by evaluating or
testing such Product, and based their stated preferences, findings, or
opinions on such exercise of their expertise; and «

(c) such representation, to the extent it expresses or implies a
. product comparison, is supported by an actual comparative evalu-
ation or test by such experts; and

(d) such representation, to the extent it expresses or implies that
such Product is superior-to competing products, is supported by an
actual comparative evaluation or test by such experts and by a
conclusion therefrom that such Product is superior in fact to the
competing products with respect to the feature(s) so represented as
compared.

4. Representing, directly or by implication, by reference to a
survey or test of consumers that consumers recommend, use, choose,
or otherwise prefer such Product in any respect unless and only to
the extent that respondent has a reasonable basis for such represen-
tation. A reasonable basis shall consist of any competent and reliable
evidence which substantiates a statement or representation.

5. Failing to maintain records

(a) which provided the basis upon which respondent relied at the
time of the initial and each subsequent dissemination of the claim;
and .

(b) which shall be maintained by respondent for a period of three
years from the date such advertising or sales promotional material
was last disseminated by respondent or any division or subsidiary of
respondent.

Part I1

For purposes of this Order, each of the terms listed below is
defined as follows: - -

1. The term experts shall be deemed to be an individual(s),
group(s) or institution(s), possessing, as a result of experience, study
or training, knowledge of a particular subject, which knowledge is
superior to that generally acquired by ordinary individuals.

2. The term consumers shall be deemed to be any person(s) who is
a user or potential user of the product.
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8. An advertising claim which-is a personal endorsement of a -
product reflecting solely the subjective opinion of the endorser shall
not be deemed to be a test.

Part 111

It shall be an affirmative defense to any compliance action
brought pursuant to this Order alleging that an advertisement was,
in whole or in part, unsubstantiated, or not supported by a
reasonable basis, for respondent to show that, prior to disseminating
an advertisement containing a statement or representation chal-
lenged in such compliance action, respondent submitted to its client
in writing all the claims which it reasonably believed were contained
in the advertising prepared by it and exercised due care to assure
itself that the advertiser possessed and relied upon a reasonable
basis for those claims.

It shall be an affirmative defense to any compliance action
brought pursuant to this Order alleging that an advertisement was,
in whole or in part, false, misleading or deceptive, for respondent to
show that, prior to disseminating an advertisement containing a
statement or representation challenged in such compliance action,
respondent submitted to its client in writing all the claims which it
reasonably believed were contained in the advertising prepared by it
and exercised due care to assure itself that those claims were neither
false, misleading nor deceptive when placed by respondent.

Provided, however, that nothing in this Order shall be deemed to
deny or limit respondent with respect to any other right, defense, or
other affirmative defense to which respondent may otherwise be
entitled by law in such compliance action or any other action; nor
shall any inference adverse to respondent be drawn in any case from
its failure to invoke this paragraph or to rely on the procedures
provided herein. '

It is further ordered, That respondent shall, within 60 days after
service upon it of this Order, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this Order.

1t is further ordered, That respondent shall forthwith distribute a
copy of this Order to the senior executive officer of each account
assigned to respondent’s Ted Bates/New York Division and the
executive in charge of research for such Division.

It is further ordered, That respondent notify the Commission at
least 30 days prior to any proposed change in the respondent such as
dissolution, assignment or sale resulting in the emergence of a
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successor corporation, the creation or dissolution of subsidiaries or

any other change in the corporation which may affect compliance
obligations arising out of this Order.
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IN THE MATTER OF

STANDARD BRANDS, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3060. Complaint., March 17, 1981—Decision, March 17, 1981

This consent order requires, among other things, a New York City manufacturer of
various products, including “Fleischmann’s Margarine” products, to cease
referring to any test or survey when making representations regat:ding the
performance, benefit, choice or superiority of a product, unless referenced test
or survey has been scientifically designed, executed and analyzed; and
provides substantiation for those claims. The firm is further barred from
representing that survey respondents recommend or use a particular brand of
product more often than a competitive brand, unless the company discloses
the fact that an equal or greater percentage of such respondents have no
brand preference. Additionally, the order requires the firm to maintain, for a
period of three years, records substantiating advertising claims.

Appearances
For the Commission: Mitchell Paul énd Julie Niemasik.

For the respondent: C. Henry Freas, Jr., in-house counsel.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Standard Brands,
Inc., a corporation hereinafter referred to as respondent, has
violated the provisions of said Act,-and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that
respect as follows: '

PARAGRAPH 1. Respondent Standard Brands, Inc. is a corporation,
organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its principal place of business
located at 625 Madison Ave., New York, New York.

PARr. 2. Standard Brands, Inc. is now, and for some time in the past
has been, engaged in the manufacture, distribution, advertising and
sale of various products, including “Fleischmann’s Margarine”.
products.

PAR. 3. Respondent Standard Brands causes the said products,
when sold, to be transported from its place of business in various

345-554 O-—82——16
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States of the United States to purchasers located in various other
States of the United States and in the District of Columbia.
Respondent Standard Brands maintains, and at all times mentioned
herein has maintained, a course of trade in said products in and
affecting commerce. The volume of business in such commerce has
been and is substantial.

PAR. 4. In the course and conduct of its business, respondent has
disseminated and caused the dissemination of advertisements con-
cerning “Fleischmann’s Margarine” products in or affecting com-
merce, as “commerce” is defined in the Federal Trade Commission
Act, by means of advertisements printed in magazines and newspa-
pers distributed by the mail and across state lines and transmitted
by television stations located in various States of the United States
and in the District of Columbia, having sufficient power to carry
such broadcasts across state lines, for the purpose of inducing, and
which were likely to induce, directly or indirectly, the purchase of
said “Fleischmann’s Margarine” products.

PAR. 5. Among the advertisements so disseminated or caused to be
disseminated by respondent are the ~advertisements attached as
Exhibits A through D hereof.

PAr. 6. In Exhibits A through D and others substantially similar
thereto, disseminated as aforesaid, respondent has represented
directly or by implication that:

a) When a doctor chooses margarine, chances are it’s Fleisch-
mann’s;

b) Twice as many doctors recommend Fleischmann’s margarine as
any other brand of margarine;

c) Twice as many doctors personally use Fleischmann’s margarine
as any other brand of margarine;

d) Twice as many doctors recommend and personally use Fleisch-
mann’s as any other brand of margarine;

e) Every 15 seconds a doctor recommends Fleischmann’s marga-
rine.

PARr. 7. In Exhibits A through D and others substantially similar
thereto, respondent has represented directly or by implication that a
survey of doctors proves the representations in Paragraph Six above.

Par. 8. In Exhibits C and D and others substantially similar
thereto, disseminated as aforesaid, respondent has represented
directly or by implication that:

a) Of those doctors who recommend a polyunsaturated margarine,






