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FEDERAL TRADE COMMISSION
[ 16 CFR Parts 801, 802, 803 ]

HART-SCOTT-RODINO ANTITRUST
IMPROVEMENTS ACT OF 1976

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission.
L,ACTION: Proposed rulemaking.

SUMMARY': These -proposed rules pre-
scribe reporting and waiting period re-
quirements for persons who intend to
make certain acquisitions of assets or
voting securities. The rules are needed
in order fo implement Title II of the
Hart-Scott-Rodino Antitrust Improve-
ments Act of 1976, which relates to Pre-
merger Notification. The intended im-
pact of these rules is to explain which
persons and transactions are subject to
the statute (Part 801), which persons and
transactions are exempt from the re-
quirements of the statute (Part 802), and
how persons who are subject to the
statute shall comply with its require-
ments (Part 803).

DATES: Comments must be received on
or before August 31, 1977,

ADDRESSES: Written commehts should
be submitted to both (1) the Secretfary,
Federal Trade Commission, Room 172,
‘Washington, D.C. 20580 and (2) Assist-
ant Attorney General, Antitrust Division,
Department of Justice, Room 3214,
‘Washington, D.C. 20530.

FOR FURTHER INFORMATION CON-
TACT: .

Malcolm R. Pfunder, Premerger Notifi-
cation Office, Bureau of Competition,
Room 301, Federal Trade Commission,
‘Washington, D.C. 20580. Telephone:
202-523-3894. .

SUPPLEMENTARY INFORMATION:
Section 7TA of the Clayton Act, 15 U.S.C.
18a, as added by sections 201 and 202 of
the Hart-Scott-Rodino Antitrust Im-
.brovements Act of 1976, Pub. L. 94-435,
requires persons contemplating cerfain
direct or indirect mergers or acquisitions
to give the Federal Trade Commission

(hereafter referred to as the Commis-

sion) and the Assistant Attorney Gen-
eral In charge of the Antitrust Division
of the Department of Justice (hereafter
referred to as the Assistant Attorney
General) advance notice and to wait cer-
taln designated periods before consum-
mation of such plans. The transactions.
to which the advance notice requirement
is applicable and the length of the wailt-~
ing perlods required are set out In the
Act, the complete text of which is re-
printed below. The amendment to-the
Clayton Act does not change the stand-
ards to be used in determining the legal-
ity of mergers and acquisitions.

Section 7A of the Amended Clayton
Act, 15 U.S.C. 18A, provides:

Trrie II—PREMERGER NOTIFICATION
NOTIFICATION AND WAITING PERIOD -

Sec. 201, The Clayton Act (156 US.C. 12 et
seq.) 1s amended by inserting immediately
after section 7 of such Act the following new
section: ’
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““Sec. TA. (a) Except as exempted pursuant
to subsection (c¢), no person shall acquire,
directly or indirectly, any voting securitles
or assets of any other person, unless both
persons (or in the case of & tender offer, the
acquiring person) file notification pursuant
to rules under subsection (d)(1) and the
waiting period described in subsection (b)
(1) has expired, if—

*(1) the acquiring person, or the person
whose voting securities or assets are being
acquired, is engaged in commerce or in any
activity affecting commerce:

“(2)" (A) any voting securlties or assets of
a, person engaged in manufacturing which
has annual net sales or total assets of $10,~
000,000 or more are being acquired by any
person which has total assets or annual net
sales 0£-$100,000,000 or more;

“(B) any voting securities or assets of a
person not engaged in manufacturing which
has total assets of $10,000,000 or more are
being acquired by any person which has
total assets or annual net sales of $100,000,000
or more; or

“(C) any voting securitles or assets of a
person with annual net sales or total assets
of $100,000,000 or more are being acquired
by. any person with total assets or annual
net sales of $10,000,000 or more; and

“(3) as a result of such acquisition, the
acquiring person would hold—

“(A) 15 per centum or more of the voting
securitles or assets of the acquired person,
or L

“(B) an aggregate total amount of the
voting securlties and assets of the acquired
person in excess of $15,000,000.

In the case of a tender offer, the person whose
voting securities are sought to be acquired
by a person required to file notification un-
der this subsection shall file notification pur-
suant to rules under subsection (d).

“(b) (1) ‘The walting period required under
subsection (a) shall—

“(A) begin on the date of the receipt by
the Federal Trade Commission and the As-
sistant Attorney General in charge of the
Antitrust Division of the Department of
Justice (hereinafter referred to in this sec-
tlon as the ‘Assistant Attorney General’)
of—

“(1) the completed notification required
under subsection (a), or

“(i1) if such notification Is not completed,
+the notification to the extent completed and
a statement of the reasons for such noncom-
pliance, v

.from both persons, or, in the case of a tender
' offer, the acquiring person; and

“(B) end on the thirtieth day after the
date of such receipt (or in the case of a cash
tender offer, the fifteenth day), or on such
later date as may be set under subsection
(e)(2) or (g)(2). :

“(2) The Federal Trade Commission and
the Assistant Attorney General may, in indi-
vidual cases, terminate the walting perfod
specified In paragraph (1) and allow sny
person to proceed with any acquisition sub-
Ject o this section, and promptly shall cause
t0 be published in the FEDERAL REGISTER &
notice ‘that neither intends to take any ac-
tion within such period with respect to such
acquisition.

“(3) As used in this section— .

*(A) The term ‘voting securities’ means
any securities which at present or upon con-
version entitle the owner or holder thereof
to vote for the election of directors of the
Issuer or, with respect to unincorporated is-
suers, persons exercising similar functions.

“(B) The amount of percentage of voting
securities or assets of & person which are ac-
quired or held by another person shall be
determined by aggregating the amount or
percentage of such voting securlties or as-

sets held or acquired by such other person
and each affillate thereof. .

“(c) The following classes of transaotions
are. exempt from the requirements of this
section——

“(1) acquisitions of goods or realty trans«
ferred in the ordinary course of business;

“(2) acquisitions of bonds, mortgages,
deeds of trust, or other obligations which
are not voting securities;

“(3) acquisitions of voting securifies of
an issuer at least 50 per centum of the voting
‘securlties of which are ovmed by the acquir«
ing person prior to such scquisitions;

*(4) transfers to or from a Federsl agency
or o State or political subdivision thercof:

“(6) transactions specifically exompted
from the antltrust laws by Federal statuto;

“(6) transactions specifically exempted
from the antitrust laws by Federal statute
if approved by a Federal agency, if cople$
of all information and documentary mate=
rial filed with such agency aro contomporae
neously filed with the Federal Trado Come«
mission and the Asslstant Attorney Goneral;

“(7) transactions which require agonoy
approval under section 18(c) of tho Foderal
Deposit Insurance Act (12 U.8.0, 1828 (o)),
or section 3 of the Bank Holding Company
Act of 1956 (12 U.S.0. 1842);

*(8) transactions which requiro agenoy ap«
proval under section 4 of the Bank Holding
Company Act of 1966 (12 U.S.0. 1843), sco=
tion 403 and 408(e) of the National Xousing
Act 12 U.S.C. 1726 and 1730a), or sootion G
of the Home Owners' Loan Act of 1933 (12
U.8.C. 1464), i1 copies of all iInformstion and
documentary material filed with any suoch
agency are contemporaneously filed with tho
Federal Trade Commission and tho Assistant
Attorney General at least 30 days prior to
consummation of the proposed transaction}

“(9) scquisition, solely for the purposo of
Investment, of voting securities, 12, as a resuld
of such acquisition, the securities acquired or
held do not exceed 10 per centum of tho oute
standing voting securities of the issuor

“(10) acquisitions of voting seccurities, if,
as a result of such acquisition, the voting
securities acquired do not increase, direotly
or indirectly, the acquiring person's por corne
tum share of outstanding voting socurities of
the issuer;

“(11) acquisitions, solely for the purposo
of investment, by any bank, banking assoofn«
tion, trust company, investment company,
or insurance company, of (A) voting scourl«
-ties pursuant to a plan of reorganization or
dissolution; or (B) assets in tho ordinary
course of 1ts buslness; and

*(12) such other acquisitions, transfers,
or transactions, as may be oxempted under
subsection (d) (2) (B).

"~ *(d) The Federal Trade Commission, with
the concwrrence of the Assistant Attorney
General and by rule in accordance with goo«
tion 553 of title B, United States Codo, conw«
sistent with the purposes of this sootion—

“(1) ghall require that the.notification ro«
quired under subsection (a) be in such form
and contain such documentary material and
information relevant to a proposed accuisi«
tlon as 1s mecessary and appropriate to en«
able the Federal Trade Commission and the
Assistant Attorney Coneral to determine
whether such acquisitions may, 1f consums
mated, violate the antitrust laws; and

“(2) maay—

“(A) define the terms used in this section:

“(B) exempt, from the requiremonts of
this section, classes of persons, accuisitionsy,
transfers, or transactions which are not likely
to violate the antitrust laws; and

“(C) prescribe such other rules as may be
necessary and appropriate to carry out tho
purposes of this se¢tion. .

*“(e) (1) The Federal Trade Commission or
the Assistent Attorney General may, prior to
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The Federal Trade Commission and
the Assistant Attorney General nyite
and encourage the filing of written com-
ments upon the proposed notification
form and proposed rules in order to
assure that the final versions thereof
will satisfy the law enforcement con-
cerns of the two agencies while, at the
same time, not being unduly cumbersome
or hurdensome. Written comments on
the proposal by an inferested person
could carry the subject “Title II—Pre-
merger Notification.” Written comments
should be submitted to both addresses
listed at the beginning of this notice.
All written comments received on or
before August 31, 1977, will be con-
sidered. Comments and other written

PROPOSED RULES

materials with respect to the proposed
notification form and proposed rules
will be available for examination by in-
terested persons in Room 130 of the
Public Reference Branch, Federal Trade
Commission, 6th Street at Pennsylvania,
Avenue NW., Washington, D.C., and will
be considered by the Federal Tradé Com-
mission and the Assistant Attorney Gen-
eral in the Commission’s determination
(with the concurrence of the Assistant
Attorney General) to issue a final ver-
sion of the notification form and rules.
All interested persons are urged to ex-
press thewr approval or disapproval of
the proposed notification form and pro~
posed rules, or to recommend specific
revisions, and to give a full statement

-

of their views thereon. Comments pro-
viously submitted in response to the
proposed rules published in the Febenat
REecI1sTER of December 20, 1976, will bo

considered by the Commission and the
Assistant Attorney General in connece-
tion with the promulgation of final rules.
Thus the content of these earlier com-
ments need not be repeated or resub-
mitted.

Issued July 25, 1977.

By the direction of the Commission.

CAROL M. THOMAS,
Secretary.
[FR Doc.77-21767 Flled 7-29-177;8:45 am)
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