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case to be adequately substantiated. It
appears obvious to me that they cannot.
If Sterling has a reasonable basis for a
claim that Vanquish provides superior
pain relief to aspirin, it cannot have a
reasonable basis for a claim that Bayer
aspirin relieves pain just as well as all
OTC internal analgesics. Conversely, if
Sterling has reasonable basis for a claim
that aspirin relieves pain just as
effectively as all OTC internal
analgesics, it cannot have a reasonable
basis for a claim that Vanquish relieves
pain better than aspirin. Where as
advertiser makes an objective and
verifiable claim that its product
performs better than any other product,
adequate substantiation for that claim
necessarily precludes the advertiser
from having a reasonable basis for a
claim that another product works better
than, or as well as, the one advertised.
The Commission seems troubled,
however, by the application of an
“inconsistent contemporaneous claims”
theory. It notes the apparent
discrepancy between the case where a
single advertiser is held liable for
making inconsistent claims, and the
case where the same claims are made
separately by two different advertisers
and the Commission finds each
adequately substantiated. In fact, such a
result would not be anomalous. Indeed,
it would be perfectly consistent with the
reasonable basis doctrine, which takes
into account not only the sufficiency of
the evidence on which an advertiser
relies but also “the reasonableness of
the advertiser's action and his good
faith.” National Dynamics Corp., 82
F.T.C. 488, 553 (1973). In considering an
advertiser's reasonableness, the
Commission routinely considers
information in the advertiser’s
possession which might give the
advertiser reason to question the
evidence relied upon to substantiate a
claim. Clearly, an advertiser possessing
data which directly contradicts a claim
cannot have a reasonable belief in the
truth of that claim. On the other hand, if
the contradictory evidence exists but the
advertiser is unaware of it and would
have no reason to know about it, the
advertiser would not be precluded from
making the claim. In other words,
whether or not there is liability depends,
at least in part, on the advertiser's
knowledge. The application of the
inconsistent contemporaneous claims
theory simply is one example of the
effect of this standard, and accordingly
reflects no deviation from the
established reasonable basis doctrine.
it is true, as the majority notes, that
we could have proceeded to determine
which of Sterling's claims was the one

that lacked a reasonable basis. But

where the conclusion is inescapable, as

it is here, that one claim or the other
lacked a reasonable basis, it seems like
a waste of resources to require both
sides to go through the full panoply of
evidentiary exchanges just to find out
which claim was the one to violate
Section 5. Accordingly, I would have
sustained the allegations of the
complaint with respect to the making of
contemporaneous inconsistent claims.
Issued July 5, 1983.
{FR Doc. 83-20596 Filed 7-28-83; 8:45 am|
BILLING CODE 6750-01-M

16 CFR Parts 801, 802, and 803

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission.
ACTION: Final rules.

SUMMARY: These rules amend the
premerger notification rules, which
require the parties to certain mergers or
acquisitions to file reports with the
Federal Trade Commission and the
Department of Justice and to wait a
specified period of time before
consummating such transactions. These
reporting and waiting period
requirements enable the antitrust
enforcement agencies to determine
whether a proposed merger or
acquisition might violate the antitrust
laws and, if necessary, to seek a
preliminary injunction in federal court
before the transaction is consummated.
On the basis of its experience with the
premerger notification rules issued in
1978, the Commission is promulgating
these amendments to increase the
clarity, reduce the burden and improve
the effectiveness of the rules and the |
Notification and Report Form.
EFFECTIVE DATE: August 29, 1983.

FOR FURTHER INFORMATION CONTACT:
John M. Sipple, Jr., Senior Attorney,
Premerger Notification Office, or
Roberta S. Baruch, Deputy Assistant
Director for Evaluation, Bureau of
Competition, Room 303, Federal Trade
Commission, Washington, D.C. 20580.
Telephone: (202) 523-3894.
SUPPLEMENTARY INFORMATION:

Regulatory Flexibility Act

These amendments to the Hart-Scott-
Rodino premerger notification rules are
largely technical, designed to resolve
confusion and reduce unnecessary
reporting. They do not materially
expand the coverage of the premerger
notification rules, nor do they have any
significant economic impact upon any
entities affected by the rules. Therefore,

pursuant to section 605(b) of the
Administrative Procedure Act, 5 U.S.C.
605(b), as added by the Regulatory
Flexibility Act, Pub. L. 96-354
(September 19, 1980) the Federal Trade
Commission has certified that these
rules will not have a significant
economic impact on a substantial
number of small entities. Section 603 of
the Adrhinistrative Procedure Act, 5
U.S.C. 603, requiring a final regulatory
flexibility analysis of these rules, is
therefore inapplicable.

Background

Section 7A of the Clayton Act (“the
Act"), 15 U.S.C. 184, as added by
sections 201 and 202 of the Hart-Scott-
Rodino Antitrust Improvements Act of
1976, requires persons contemplating
certain acquisitions of assets or voting
securities to give advance notice to the
Federal Trade Commission (hereafter
referred to as "‘the Commission’) and
the Assistant Attorney General in
charge of the Antitrust Division of the
Department of Justice (hereafter.referred
to as “the Assistant Attorney General”)
and to wait certain designated periods
before the consummation of such
acquisitions. The transactions to which
the advance notice requirement is
applicable and the length of the waiting
period required are set out respectively
in subsections (a) and (b) of section 7A.
‘The Hart-Scott-Rodino amendment to
the Clayton Act does not change the
standards used in determining the
legality of mergers and acquisitions
under the antitrust laws.

The legislative history suggests -
several purposes underlying the Act.
First, Congress clearly intended to
eliminate the large “midnight merger,”
which is negotiated in secret and
announced just before, or sometimes
only after, the closing takes place.
Second, Congress wanted to assure that
large acquisitions were subjected to
meaningful scrutiny under the antitrust
laws prior to consummation. Third,
Congress provided an opportunity for
the enforcement agencies to seek a court
order enjoining the completion of those
transactions which the agencies deemed
to present significant antitrust problems.
Finally, Congress sought to facilitate an

.effective remedy where a challenge by

one of the enforcement agencies proved
successful. Thus the Act requires that
the agencies received prior notification
of significant acquisitions, provides
certain tools to facilitate a prompt,
thorough investigation, and assures an
opportunity to seek a preliminary
injunction before the parties are legally
free to complete the transaction,
eliminating the problem of unscrambling
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to the request(s) are received by the
requesting agency. Section 803.20(a)(2)
originally provided that responses to
second requests were returnable “at the
office designated in § 803.10(c)"—that is,
at the headquarters offices of the
antitrust enforcement agencies in
Washington, D.C. To make procedures
for return of responses more flexible,
this provision has been revised to make
responses to second requests returnable
at the location designated in the request
or, if no location is designated, at the
offices designated in § 803.10(c).

No comments addressed this revision.

Section 803.20 is amended by revising
paragraph (a)(2) to read as follows:

§ 803.20 Requests for additional
information or documentary material.

(a] * k *

{2) All the information and
documentary material required to be
submitted pursuant to a request under
paragraph (a)(1) of this section shall be
supplied to the Commission or to the
Assistant Attorney General, whichever
made such request, at such location as
may be designated in the request, or, if
no such location is designated, at the
office designated in § 803.10(c). If such
request is not fully complied with, a
statement of reasons for noncompliance
pursuant to § 803.3 shall be provided for
each item or portion of such request
which is not full complied with.

* * * * *

17. Section 803.20(b): Additional
Notification Procedures Regarding
Issuance of Second Requests

Section 803.20(b)(2) of the rules
specifies when a second request shall be
effective. Previously, a second request in
writing was effective upon receipt or
upon communication (7.e., reading the
full text) either in person or by
telephone, where such communication
was followed by written confirmation
mailed within the waiting period. The
Commission’s experience has been that
parties receiving second requests
usually prefer to waive communication
by telephone and to send an agent to
obtain a written copy of it. To provide
for this procedure in the rules, the
Commission has amended
§ 803.20(b)(2)(ii).

The amended subsection specifies
that a request is effective when notice of
its issuance is given to the person to
whom the request is issued, provided
that written confirmation (i.e., a copy) of
the request is mailed to that person
before the expiration of the initial
waiting period. Such notice may be
given by telephone or in person. To
assure that a party to whom a second

request is issued learns of the contents
of the request as soon as possible, the
rule also provides that, upon request of
the individual receiving notice, the
entire contents of the second request
will be read.

Section 803.20(b)(2)(ii) requires that
persons filing notification keep a
designated individual available during
normal business hours for purposes of
receiving requests for clarification or

. amplification, requests for additional

information or documentary material, or
notice of the issuance of such requests.
New subsection (iii) has been added to
address a particular problem which
arises when the individual so designated
is not located in this country. The new
subsection requires that when a
reporting person designates an
individual located outside the United
States pursuant to subsection (ii}, at
least one individual located within the
United States and accessible by
telephone also be designated for the
limited purpose of receiving notice of
the issuance of a request for additional
information or documentary material.
This change is designed to facilitate
communications between the requesting
agency and the receipient of the request.
Comment 6 urges the Commission to
make two additional changes in the
procedures governing the issuance of
second requests. First, to give the
recipient knowledge of the contents of
the request as soon as possible, the
comment suggests requiring the issuing
agency to have a written copy of the
request available at its Washington,
D.C., office on the day the request is
issued to be picked up by the recipient.
Second, when the last day of the waiting
period falls on a holiday or weekend the
comment proposes that notice of a
request be required to be given by close
of business (i.e., 5:00 p.m. Washington,
D.C., time) on the last business day prior
to the expiration of the waiting period.
The Commission has decided not to
adopt these suggestions. In practice, the
staffs of the enforcement agencies when
issuing second requests normally
employ the procedures which Comment
6 recommends. A written copy of the
request is always made available to the
recipient at the Washingten, D.C., office
of the requesting agency so that the
recipient may obtain it as quickly and
conveniently as possible. Regarding the
second suggestion, the requirement to
give notice of the issuance of a second
request usually means that notice is
given during the regular business hours
of the recipient. However, the
circumstances in which a second
request is issued sometimes vary from
this pattern. Requiring by rule that these
procedures be observed could, in

unusual cases, hamper the enforcement

.agencies in carrying out their

responsibilities under the Act.
Moreover, the comment gives no reason
why incorporating these procedures in
the rules is unnecessary.

Section 803.20 is amended by revising
paragraph (b)(2)(ii} and adding-
paragraph (b)(2)(iii). The introductory
text of paragraph (b)(2) is republished
for the information of the reader.

§ 803.20 Requests for additional
information or documentary material.

* * * * *

(b] * * %

(2) When request effective. A request
for additional information or
documentary material shall be
effective—

* * * * *

(ii) In the case of a written request,
upon notice of the issuance of such
request to the person to which it is
directed within the original 30-day (or,
in the case of a cash tender offer, 15-
day) waiting period (or, if § 802.23
applies, such other period as that
section provides), provided that written
confirmation of the request is mailed to
the person to which the request is
directed within the original 30-day (or,
in the case of a cash tender offer, 15-
day) waiting period (or, if § 802.23
applies, such other period as that
section provides). Notice to the person
to which the request is directed may be
given by telephone or in person. The
person filing notification shall keep a
designated individial reasonably
available during normal business hours
throughout the waiting period through
the telephone number supplied on the
certification page of the Notification and
Report Form. Notice of a request for
additional information or documentary
material need be given by telephone
only to that individual or to the
individual designated in accordance .
with subparagraph (iii) below. Upon the
request of the individual receiving
notice of the issuance of such a request,
the full text of the request will be read.
The written confirmation of the request
shall be mailed to the ultimate parent
entity of the person filing notification, or
if another entity within the person filed
notification pursuant to § 803.2(a), then
to such entity.

(iii} When the individual designated in
accordance with paragraph (b)(2)(ii)
above is not located in the United
States, the person filing notification
shall designate an additional individual
located within the United States to be
reasonably available during normal
business hours throughout the waiting
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period through a telephone number
supplied on the certification page of the
Notification and Report Form. This

. individual shall be designated for the
limited purpose of receiving notification
of the issuance of requests for additional
information or documentary material in
accordance with the procedure
described in paragraph (b)(2)(ii) above.

In addition to the comments

addressed above, the Commission
received comments which were outside
the scope of the notice of proposed
rulemaking. Some of these comments
proposed additional changes in the
premerger notification rules. The
Commission will retain these comments
and consider them as it explores
additional changes in the rules.

By direction of the Commission.
Emily H. Rock,
Secretary.
[FR Doc. 83-20641 Filed 7-28-83; 8:45 am|
BILLING CODE 6750-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 154

[Docket No. RM81-21-000; Order No. 320]

Recovery of Alaska Natural Gas
Transportation System Charges

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: Federal Energy Regulatory
Commission {Commission} is amending
its rules by adding provisions
establishing a cost-recovery mechanism
for the shippers of Alaska natural gas
through the Alaska Natural Gas
Transportation System (ANGTS). The
final rule establishes the conditions for a
permanent tariff provision by which a
shipper may flow through to its
jurisdictional customers (“track”) the
jurisdictional portion of changes in its
ANGTS charges by means of periodic
rate adjustment filings less
comprehensive than general rate change
filings under section 4(e) of the Natural
Gas Act. A shipper may also recover the
jurisdictional portion of these charges
through a cost-of-service tariff approved
by the Commission. The rule also
establishes the mechanism for shipper
tracking of any charges the sponsors are
permitted to impose prior to the flow of
gas through the ANGTS (“pre-delivery
charges”).

DATES: Notice of the effective date of
this rule will be published later in the
Federal Register. This rule will be
effective on the latest of the following
dates: (1) If rehearing is granted, on the
date on which a Commission order on
rehearing becomes effective, (2) if
rehearing is requested but deemed
denied in accordance with 18 CFR
385.713, on the date on which it is
deemed denied, (3) if rehearing is not
requested, by August 29, 1983, or (4) the
date on which the Commission
publishes in the Federal Register OMB’s
approval under the Paperwork
Reduction Act and the OMB control
number.

FOR FURTHER INFORMATION CONTACT:
Jan Macpherson, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington 20426; (202) 357-8033)

Issued: July 25, 1983.

r

1. Introduction

The Federal Energy Regulatory
Commission (Commission) is amending
its regulations by establishing
procedures under which a shipper of
Alaska natural gas may recover from its
jurisdictional customers charges
incurred by the shipper for the use of the
Alaska Natural Gas Transportation
System (ANGTS]). These sections
(sections 154.201 through 154.213)
establish the terms and conditions for a
permanent-tariff provision that a shipper
may propose in order to adjust its rates
semiannually to “track” or flow through
to its jurisdictional customers the
jurisdictional portion of changes in its
ANGTS charges. Alternatively, a
shipper may recover the jurisdictional
portion of these charges through a cost-
of-gervice tariff approved by the
Commission. Without this rule, a shipper
would be required to make a general
rate change filing under section 4(e) of
the Natural Gas Act (NGA) every time
the shipper wanted to adjust its rates to
reflect any changes in its ANGTS
charges; in addition, the Commission
would have to institute a proceeding
under section 5 of the NGA to reduce
the shipper’s rates to reflect decreases
in the shipper’'s ANGTS charges.
Tracking such changes through a
permanent tariff provision will enable a
shipper to adjust its rates by means of
filings less comprehensive than section
4(e) general rate change filings. In these
tracking filings, the Commission’s
review will extend only to the matters
essential to permit a finding that the
adjusted rates are “just and :
reasonable.” The rule is designed to
assure matching of a shipper's ANGTS
charges and amounts collected over

time to prevent over- or under-collection
by the shipper.

As a prerequisite to tracking, a
shipper must file a section 4(e) general
rate change to establish a Base Tariff
Rate, which is subject to periodic review
and to which the tracking adjustments
will be made. It must alsa file an
ANGTS Charges Recovery Clause (ACR
Clause) in its tariff containing provisions
to implement the tracking mechanism
set forth in this rule. As an alternative,
the shipper may seek approval of a cost-
of-service tariff. A shipper must decide
every three years whether to continue to
use the tracking mechanism or a cost-of-
service tariff or to recover such charges
through general rate change filings. A
decision to discontinue tracking or a
cost-of-service tariff is subject to
Commission approval.

This rulemaking also establishes the
procedures by which a shipper may
adjust its rates to recover ANGTS
charges incurred before the actual
delivery of Alaska natural gas
(predelivery charges), if any, to the
extent that such charges are approved
by the Commission or the National
Energy Board of Canada (NEB) and to
the extent that recovery of Canadian
ANGTS charges is consistent with the
President's Findings and Proposed
Waiver of Law (October 15, 1981}
(Waiver), approved by Joint Resoultion
of Congress, S.J. Res. 115, Pub. L. 97-93,
95 Stat. 1204 (1981).

After considering the comments
submitted in response to the proposed
rule, the Commission finds that the
availability of this tracking mechanism
is in the public interest because it will
facilitate financing and progress on the
ANGTS and thereby assist in making
available in the contiguous 48 states the
large reserves of Alaskan natural gas.
The tracking mechanism set forth in this
rule will provide incentives for shippers
to use the ANGTS and may improve the
availability and terms of financing for
the ANGTS while assuring a timely
flow-through from a shipper to its
customers of decreases in ANGTS
charges as the initial investment in the
ANGTS is depreciated. The Canadian
Government also has found that
tracking is essential for the financing of
the Canadian segment. Accordingly, the
Commission finds that issuance of this
rule is necessary and related to the
constructiop and intitial operation of the
ANGTS within the operation of the
ANGTS within the meaning of section 9
of the Alaska Natural Gas
Transportation System Act (ANGTA), 15
U.S.C. 719-7190.
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