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FEDERAL TRADE COMMISSION
16 CFR Parts 801, 802, and 803

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission.
ACTION: Final rules.

SUMMARY: These rules amend the
premerger notification rules, which
require the parties to certain mergers or
acquisitions to file reports with the -
Federal Trade Commission and the
Agssistant Attorney General in charge of
the Antitrust Division of the Department
of Justice, and to wait a specified period
of time before consummating such
transactions. The reporting and waiting
period requirements are intended to
enable these enforcement agencies to
determine whether a proposed merger or
- acquisition might violate the antitrust
laws if consummated and, when
appropriate, to seek a preliminary
injunction in federal court to prevent
consummation. During the seven years
the rules have been in effect, the Federal
Trade Commission, with the
concurrence of the Assistant Attorney

General for Antitrust, has amended the -

premerger notification rules several
times in order to improve the program’s
effectiveness and to lessen the burden
of complying with the rules. These
revisions are intended to reduce further
the cost to the public of complying with
the rules and to improve the program’s
effectiveness. .
EFFECTIVE DATE: April 10, 1967.

FOR FURTHER INFORMATION CONTACT: °
John M. Sipple, Jr., Senior Attorney,
Premerger Notification Office, Bureau of
Competition, Room 301, Federal Trade
Commission, Washington, DC 20580,
Telephone: (202) 326-3100.
SUPPLEMENTARY INFORMATION:

Regulatory Flexibility Act

These amendments to the Hart-Scott-
Rodino premerger notification rules are
largely technical or designed to reduce
the burden to the public of reporting.
The Commission has determined that
none of the proposed rules is a major
rule, as that term is defined in Executive
Order 12291, The amendments will not
result in: an annual effect on the
economy of $100 million or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-

based enterprises in the domestic
market. None of the amendments
expands the coverage of the premerger
notification rules in a way that would
affect small business. Therefore,
pursuant to section 605(b) of the
Administrative Procedure Act, 5 U.S.C.
605(b), as added by the Regulatory
Flexibility Act, Pub. L. 96-354
[{September 19, 1980), the Federal Trade
Commission has certified that these

~ rules will not have a significant

economic impact on a substantial
number of small entities. Section 603 of
the Administrative Procedure Act, 5
U.S.C. 603, requiring a final regulatory
flexibility analysis of these rules, is
therefore inapplicable.

Paperwork Reduction Act

The Hart-Scott-Rodino Premerger
Notification rules and report form
contain information collection
requirements as defined by the
Paperwork Reduction Act. 44 U.S.C.
3501 et seq. These requirements have
been reviewed and approved by the
Office of Management and Budget (OMB
Control No. 3084-0005). Because these -
amendments will affect the information
collection requirements of the premerger

" notification program, they were

submitted to OMB for review under
section 3504(h) of the Paperwork
Reduction Act. They were approved by
OMB on September 30, 1985.

Background _ ,
Section 7A of the Clayton Act (“the

act"}, 15 U.S.C. 18a, as added by

sections 201 and 202 of the Hart-Scott-
Rodino Antitrust Improvements Act of .
1976, requires persons contemplating
certain acquisitions of assets or voting
securities to give advance notice to the
Federal Trade Commission (hereafter
referred to as “the Commission”) and
the Assistant Attorney General in
charge of the Antitrust Division of the
Department of Justice (hereafter referred
to as “the Assistant Attorney General”)
and to wait certain designated periods
before the consummation of such
acquisitions. The transactions to which
the advance notice requirement is
applicable and the length of the waiting
period required are set out respectively
in subsections (a) and (b) of section 7A.
This amendment to the.Clayton Act |
does not change the standards used in- -
determining the legality of mergers and
acquisitions under the antitrust laws.

The legislative history suggests
several purposes underlying the act.
First, Congress clearly intended to
eliminate the large “midnight merger,”
which is negotiated in secret and
announced just before, or sometimes
only after, the closing takes place.

Second, Congress wanted to assure that
large acquisitions were subjected to
meaningful scrutiny under the antitrust
laws prior to consummation. Third,
Congress provided an opportunity for
the Commission and the Assistant
Attorney General {who are sometimes
hereafter referred to collectively as the
“antitrust agencies” or the “enforcement
agencies”) to seek a court order
enjoining the completion of those
transactions that the agencies deem to
present significant antitrust problems.
Finally, Congress sought to facilitate an
effective remedy when a challenge by
one of the enforcement agencies proved
successful. Thus the act requires that the
agencies receive prior notification of
significant acquisitions, provides certain
tools to facilitate a prompt, thorough
investigation, and assures an

_ opportunity to seek a preliminary

injunction before the parties are legally
free to complete the transaction, which
eliminates the problem of unscrambling
the assets after the transaction has
taken place,

Subsection 7A(d)(1) of the act, 15
U.S.C. 18a(d}(1), directs the Commission,
with the concurrence of the Assistant
Attorney General, in accordance with 5
U.8.C. 553, to require that the
notification be in such form and contain
such information and documentary
material as may be necessary and
appropriate to determine whether the
proposed iransaction may, if

.consummated, violate the antitrust laws.
. Subsection 7A(d)(2) of the act, 15 US.C. .

18a{d)(2), grants the Commission, with
the concurrence of the Assistant
Attorney General, in accordance with 5
U.8.C. 553, the authority: (A) To define
the terms used in the act, (B) to exempt
additional persons or transactions from
the act's notification and waiting period
requirements, and (C} to prescribe such
other rules as may be necessary and
appropriate to carry out the purposes of
section 7A. -

On December 15, 1976, the
Commission issued proposed rules and a
proposed Notification and Report Form
(“the Form") to implement the act. This
proposed rulemaking was published in -
the Federal Register of December 20,
1976, 41 FR 55488. Because of the volume .
of public comment, it became clear to
the Commission that some substantial
revisions would have to be made. On
July 25, 1977, the Commission
determined that additional public
comment on the rules would be
desirable and approved revised
proposed rules and a revised proposed
Notification and Report Form, which
were published in the Federal Register
of August 1, 1977, 42 FR 39040.
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