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September 4, 2002

BY HAND DELIVERY

The Honorable Robert C. Bonner

Commissioner of Customs

U.S. Customs Service

Customs Headquarters

Attention: Office of Regulations and
Rulings

799 9" Street, N.W.

Washington, DC 20229

Re: NAFTA Advance Ruling Request
Dear Commissioner Bonner:

On behalf of BHP Billiton Diamonds Inc. (“BHP illiton”), which is
headquartered in Vancouver, British Columbia, Canada,’ and in accordance with section
181.91 et seq. of the regulations of the U.S. Customs Service (* Customs”), we
respectfully submit this request for an advance ruling under Article 509 of the North
American Free Trade Agreement (“NAFTA”). Specifically, we request that Customs
issue a ruling that diamonds that are mined in Canada and cut and polished in Belgium,
India, Israel, or another third country are of Canadian origin for purposes of the NAFTA
Marking Rules, and, accordingly, should be marked “Made in Canada” when imported
into the United States.

' The registered office address of BHP Billiton Diamonds Inc. is 2300-1111 West
Georgia Street, Vancouver, British Columbia, V6E 4M3, Canada.

2 19 C.F.R. § 181.91 et seq. All citations to the Code of Federal Regulations (“C.F.R.”)
are to the 2002 version thereof. : ,
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This request concerns subject matter for which a NAFTA advance ruling is
appropnate. The regulations provide that Customs shall 1ssue NAFTA advance rulings
concerning, inter alia, “[w]hether the proposed or actual marking of a good satisfies
country of origin marking requirements under part 134 of this chapter and under the
Marking Rules set forth in part 102 of this chapter.” Because this request requires
Customs to determine the appropriate country-of-origin marking under the NAFTA
Marking Rules set forth in part 102 of the Customs regulations, the request concerns
subject matter for which a NAFTA advance ruling is appropriate.

Moreover, this NAFTA advance ruling request concerns only prospective
transactions. BHP Billiton has not yet shipped diamonds mined in Canada and cut and
polished in a third country to the United States. Thus, as|contemplated in the Customs
statute and regulations, BHP Billiton seeks to fully understand the consequences of its
planned transactions prior to their consummation.* Moreover, to the best of BHP
Billiton’s knowledge, Customs has never considered an identical transaction, nor have
the issues raised herein ever been the subject of judicial review.

Thus, it 1s within the sound administration of the NAFTA and the NAFTA
Marking Rules for Customs to issue an advance ruling in response to this request.
Moreover, because BHP Billiton is prudently awaiting an advance ruling from Customs
prior to undertaking its planned transactions, BHP Billiton respectfully requests that
Customs issue a ruling as expeditiously as possible, but not later than 120 calendar days
from today, as provided in the regulations.’ -

1. FACTUAL BACKGROUND

BHP Billiton has mined diamonds in the Lac de Gras area of the Northwest
Territories of Canada at the EKATI™ Diamond Mine since October 1998. The first
diamond-bearing mineral deposits on the property were discovered in 1991. The opening
of the mine in late 1998 followed a comprehensive mine approval and development

3 19 C.F.R. § 181.92(b)(6)(vii).
* 1d. § 181.92(b)(

5 1d. § 181.99(a)(1)
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process involving a multi-million dollar investment.® ThF first sale of diamonds from the
EKATI™ mine took place in January 1999. | ‘

Prior to the opening of the EKATI™ mine, almost all diamonds sold in Canada
and the United States originated from mines in Africa, Australia, and Russia. Today, the
EKATI™ mine produces approximately U.S.$400 million worth of rough diamonds a
year, or about 5 percent of total world production, by value. With two additional mines
in Canada owned by companies other than BHP Billiton scheduled to become operational
within the next three years, Canada’s share of world procfuction of rough diamonds is
expected to increase to 12 percent by 2005.” |

Diamonds are pure carbon in a crystalline form. Natural diamonds originate far
below the surface of the earth, at depths of 200 ki]ometeljs or more, where high
temperatures and extreme pressures cause diamond crystallization. Volcanic eruptions
brought diamonds to the earth’s surface millions of years ago. Most natural diamonds are
found in deposits of a rare variety of ultrabasic igneous rock called kimberlite. The
majority of kimberlite deposits have no diamonds or so few"as to be uneconomic to mine.
Less than 100 kimberlite deposits in the world have been|profitably exploited since
kimberlite diamonds were first discovered almost 130 years ago.

The most substantial operation in the production of a “finished” (i.e., cut and
polished) diamond ready to be made into jewelry is the extraction of the rough diamond
from a kimberlite deposit. BHP Billiton estimates that, cP&c]uding exploration,
permitting, and mine development costs, which are substantial, approximately 85 percent
of all costs involved in the production of a polished diamond relate to the mining and the
on-site processing of the kimberlite ore necessary to extract rough diamonds. Thus,
cutting and polishing the rough diamond to create a finished diamond accounts for
approximately 15 percent of the total production costs.

Although cutting and polishing diamonds requires specialized skills, these skills
are not unique to any one country. Expert cutting and pd]ishing capability exists in many
countries, including Belgium, India, Israel, Thailand, Ru§sia, the Philippines, the United
States, and, to a lesser degree, in Canada, where a small but burgeoning industry exists.

® See http:/ekati.ca

7 See htlp://www.gov.nt.ca/RWED/diamond/industry.htgg
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