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MOTION FOR LEAVE TO FILE REPLY

In seeking to file a reply brief in support of its June 13, 2012 Motion to Reopen the
Record, Complaint Counsel strains to manufacture imaginary “inconsistent factual assertions”
where none exist as a pretext for extending the briefing in this proceeding and attempting to find
support for the overbroad relief it seeks in this matter. Complaint Counsel has failed, however,
to show the existence of any “recent important developments or controlling authority that could
not have been raised earlier in the party's principal brief” pursuant to Rule of Practice 3.22(d), or
that are relevant and probative of any issue in this appeal. Permission to file a Reply should be
denied and the Motion to Reopen denied.

Complaint Counsel’s objection that Matthew Tupper’s employment status is
“unsupported by the record” is perhaps the most striking of their desperate over-reaches. The
record is clear and complete on this point. Mr. Tupper testified that he had given notice to his
employer and planned on leaving the company and going into retirement at the end of 2011.
Tupper, Tr. 2973-74. This evidence is uﬁdisputed; Mr. Tupper was cross-examined on this
point. Transcript at 3034-36. Complaint Counsel’s statements amount to argument, not “new
facts” or law previously unknown. Complaint Counsel would have the Commission re-open the

record indefinitely to locate Mr. Tupper and track his employment status.



Nor do Complaint Counsel’s complaints about the ads the company has recently run in
response to the Initial Decision present any new law or facts, unavailable to counsel at the time
the original brief was filed, that would justify prolonging the introduction of evidence in this
proceeding. Complaint Counsel suggests that Respondents have made inconsistent factual
statements by saying, on one hand, that “they have stopped the conduct at issue” in their Appeal
Brief (filed June 18) while, on the other hand, purportedly admitting they have run certain of the
originally challenged ads. This is legal argument for which no re-opening of the record or
additional briefing is required.

Complaint Counsel misconstrue the facts. Respondents directly quoted verbatim
conclusions from Initial Decision and ran advertisements that the ALJ specifically found did not
violate the FTCA. Complaint Counsel’s perception of an alleged factual inconsistency,
therefore, lacks merit and should be rejected.

In short, Complaint Counsel fails to demonstrate any new “recent important
developments or controlling authority” warranting leave to file a reply brief under Rule of
Practice 3.22(a). At this stage, the Court should decline Complaint Counsel’s unfounded
invitation to subject the record to re-opening by the parties given the considerable hearing
evidence already generated. For this reason and those set forth in Respondents’ Opposition,
Complaint Counsel’s Motion to Reopen the Record and instant Motion for Leave, should both be

denied in their entirety.
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CERTIFICATE OF SERVICE

I hereby certify that this is a true and correct copy of Respondents’ OPPOSITION TO
COMPLAINT COUNSEL’S MOTION FOR LEAVE TO FILE A REPLY, and that on this
6th day of July, 2012, I caused the foregoing to be served by hand delivery and email on the
following:

Donald S. Clark

The Office of the Secretary
Federal Trade Commission
600 Pennsylvania Avenue, NW
Rm. H-159

Washington, DC 20580

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Avenue, NW

Rm. H-110

Washington, DC 20580

I hereby certify that this is a true and correct copy of Respondents” OPPOSITION TO
COMPLAINT COUNSEL’S MOTION FOR LEAVE TO FILE A REPLY, and that on this
6th day of July, 2012, I caused the foregoing to be served by e-mail on the following:

Mary Engle
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