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An enforcement perspective on
the work of Robert L. Steiner:
why retailing and vertical
relationships matter

BY PAMELA JONES HARBOUR*

I. Introduction

The question of why economists traditionally neglect retailing and the
“competition” between retailers and manufacturers is of great interest
to me in my enforcement role at the Federal Trade Commission.! The
fundamental insight of Robert Steiner’s writings—which argue that
such a neglect can result in mistaken applications of the antitrust laws

*  Commissioner, Federal Trade Commission.

AUTHOR’S NOTE: The views expressed herein are mine and do not reflect the
views of the Commission or any other Commissioner. I am grateful to advi-
sors Avishalom Tor and Tara Isa Koslov for their assistance in preparing
these comments.

! For evidence of this neglect see Michael P. Lynch, Why
Economists Are Wrong to Neglect Retailing and How Steiner’s Theory
Provides an Explanation of Important Regularities in this issue of The
Antitrust Builletin. See also William S. Comanor, Steiner’s Two-Stage
Vision: Implications for Antitrust Analysis, in this isssue of The Antitrust
Bulletin at section I (describing how, despite some giving early attention
to vertical relationships, “economists and policy-makers had ignored
these insights . . . [and] the competitive significance of vertical
relationships was downplayed”).
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in consumer goods markets>—resonates with my intuitions about the
market, as well as with my past experience as a state enforcement
official.

Steiner’s insights also continue to resonate with antitrust practi-
tioners who look to actual market realities, rather than mere formalis-
tic distinctions.3 The serious dearth of economic scholarship and
literature devoted to distribution issues is a problematic state of
affairs, especially at a time when the input of economists is a critical
factor shaping judicial and enforcement decisions in the antitrust
field.

This article will summarize some of the main contributions of
Steiner’s work, noting its relation to recent economic research con-
cerning the retail sector and the appropriate standards for evaluating
the competitive effects of horizontal retail mergers. The article will
then discuss some shortcomings of these new economic studies, most
notably the failure to address implications of distribution channel
interaction for vertical restraints analysis. Steiner’s writings provide a
unique perspective on the benefits and harms vertical restraints may
generate in certain industries; however, at present, the challenging
questions posed by Steiner are in need of answers. Antitrust
economists should rise to the challenge and seek these answers, lest
the profession risk pursuing an antitrust enforcement policy that, by
default, leaves no role for procompetitive vertical enforcement.

2 See, e.g., Robert L. Steiner, The Third Relevant Market, 45
ANTITRUST BuLL. 719 (2000) (arguing that the Horizontal Merger Guide-
lines frequently neglect the role of the downstream distribution and resale
market in consumer good industries) [hereinafter Third Relevant Market];
Robert L. Steiner, Intrabrand Competition—Stepchild of Antitrust, 36
ANTITRUST BuLL. 155 (1991) (asserting that, contrary to the Chicago
school’s view, intrabrand competition is important and that its presence
can often benefit consumers) [hereinafter Intrabrand Competition];
Robert L. Steiner, The Nature of Vertical Restraints, 30 ANTITRUST BULL.
143 (1985) (suggesting that vertical restraints voluntarily adopted by con-
sumer good makers with market power have a significant anticompetitive
potential, in contrast with the prevailing Chicago school view of vertical
restraints) [hereinafter Vertical Restraints].

3 See Eastman Kodak Co. v. Image Tech. Svcs., 504 U.S. 451,
466-67 (1992).
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II. Steiner’s basic distribution principles

For decades, Steiner has argued that economists who model con-
sumer goods markets frequently neglect basic facts about distribu-
tion—a neglect that can lead to erroneous conclusions.*

Most economic models of consumer goods markets completely
ignore retail activities, based upon an assumption that retail markets are
perfectly competitive. According to this view, distribution is character-
ized as an undifferentiated pass-through for manufacturing costs, com-
petitive conditions, and the like. For example, an antitrust economist
might assume that a change in the cost of manufacturing a consumer
good would be fully reflected in the retail price paid by end-use con-
sumers. Steiner calls this prevailing view the “single-stage” model.s

But Steiner observes that, in reality, distributors and retailers
face imperfect competition from their counterparts, and therefore
often are able to exercise a degree of market power.6 He also asserts that
manufacturers and retailers engage in “vertical competition,” by com-
peting to perform functions such as product certification or the provi-
sion of product information.” Steiner posits that firms at successive
stages of an industry should be defined as vertical competitors “when
they can take sales, margins or market shares from each other.”s

4 See, e.g., Robert L. Steiner, Marketing Productivity in Consumer
Good Industries—A Vertical Perspective, 42 J. MARKET. 60, 61-62 (1978)
(describing Steiner’s early formulation of the “single-stage error”).

5 E.g., id. For a more recent formulation see Robert L. Steiner, A Dual-
Stage View of the Consumer Goods Economy, 35 J. EcoN. Issugs 27 (2001).

5 See, e.g., Steiner, Vertical Restraints, supra note 2, at 157-58.

7 See Comanor, supra note 1, at section II (noting, after examining
Steiner’s contributions to antitrust scholarship, that “[t]he essential point
here is that providing product information is a critical economic function
that provides a substantial return . . . and [that therefore] higher margins
accrue to those providing the information.”).

8 Steiner, Intrabrand Competition, supra note 2, at 161; Steiner,
Vertical Restraints, supra note 2, at 158-60; Steiner, Third Relevant
Market, supra note 2, at 721-25. See also id. at 724 (describing vertical
competition as “the contest between a manufacturer and his retailers to
obtain a larger share of a brand’s retail price”).
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Steiner therefore seeks to replace the prevailing single-stage model
with a “dual-stage” model that accounts for competitive vertical
relationships between manufacturers and retailers in consumer goods
markets.?

Steiner’s views on retailing and the vertical relationships within
retail markets have potentially important implications for antitrust
law.

III. Implications for merger policy

With respect to merger analysis, Steiner believes the federal Hori-
zontal Merger Guidelines!® are based largely on a single-stage
approach that does not accurately reflect the workings of retail mar-
kets. According to Steiner, this single-stage approach results in a num-
ber of inadequacies when the Guidelines are applied to mergers in
retail markets—in areas ranging from geographic market definition,
merger-specific efficiencies and buyer power, to the use of retail
prices (e.g., scanner data) for estimating manufacturing-level effects.!!
At each step, Steiner suggests, antitrust analysis of a merger in a con-
sumer goods industry must take into account the role of the “third rel-
evant market”—that is, “the downstream market(s) in which
distribution firms resell the goods of manufacturers in the relevant
product market to household consumers in the relevant geographic
market.”12

In recent years, economists finally have begun to address some of
the challenges raised by Steiner’s insights about the nature of retail
competition and its implications for merger policy. In fact, FTC
economists and others have started exploring the causes of retail price
variation, acknowledging that such variation raises questions for eco-

9 E.g., Steiner, supra note 5.

10 U.S. Dep’t of Justice & Federal Trade Comm’n, Horizontal
Merger Guidelines (1992, revised 1997), reprinted at 4 Trade Reg. Rep.
(CCH) { 13,104.

11 Steiner, Third Relevant Market, supra note 2, at 721, 735—44.
12 Id. at 719.







