















































2007] A Tale of Two Marks

As a general matter of antitrust law, a person who can
“profitably . .. maintain prices above a competitive level
for a significant period of time” is said to possess
actionable market power. But the Leegin majority
articulates a more lenient rule-of-reason standard for
minimum vertical price fixing. To quote Justice Kennedy’s
version of the rule, “pricing effects” are not enough to
establish market power; the plaintiff must make “a further
showing of anticompetitive conduct.”To my mind, that is a
virtual euphemism for per se legality, because it will be so
difficult for any plaintiff to make out a case. Therefore,
absent Congressional action, I envision a post-Leegin world
where there is no effective check on vertical minimum
price fixing. What will this look like to consumers? Well, if
you were to walk through a mass merchandiser’s store, you
would see thousands of items produced by hundreds of
manufacturers. Each of these manufacturers could require
retailers to enter express agreements along the lines of,
“you must sell my products at these prices.” Manufacturers
also would be able to dictate a variety of other aspects of
retail sale, such as shelf location, display spacing, and
presentation.

=  Will the store owner be permitted to make any
meaningful decisions?

=  Who will really be running the store?

= How will retailers compete to offer consumers the best

deal?

Intrabrand and interbrand competition may continue to
exist, but only to the extent it benefits manufacturers, not
consumers. In short, the American marketplace will no
longer 5be driven by consumer preferences. And this is
wrong.
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testimony, I offered the following insights on the post-Leegin world
of retailing:

> Harbour, supra note 53 (quoting Dep’t of Justice & Fed. Trade Comm’n,

1992 Horizontal Merger Guidelines §0.1, available ar http://www fic.gov/
be/docs/horizmer.shtm (last visited Oct. 6, 2007).
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The post-Leegin world will turn retail merchants into mere
sales agents for manufacturers. Retailers, however, should be the
purchasing agents for consumers, not just the sales agents for
manufacturers.”® I want to see retailers compete by trying to
anticipate consumers’ preferences, at prices consumers will find
attractive. Some retailers may innovate and provide efficiencies that
can be passed on to consumers as lower prices. Other retailers may
charge higher prices and offer superior service and ambiance.
Consumers should be allowed to make choices among these different
options, voting with their wallets for the mix of goods, services, and
prices they prefer.’’

V. Conclusion

Prof. Blaug criticizes economists for essentially ignoring real-
world facts. From an antitrust enforcement perspective, this criticism
dovetails neatly with Mark Twain’s warning that trouble comes from
“what you know for sure that just ain’t s0.”

In a 1977 law review article, Prof. Emeritus John Flynn of the
University of Utah College of Law noted that some people question
whether economics can be a truly objective science, capable of
verifying real-world events. He cautioned that so-called
“quantitative” testing is not always as accurate as it might seem.

The first step is to measure whatever can be easily
measured. This is OK as far as it goes. The second step is
to disregard that which can’t be measured or give it an
arbitrary quantitative value, This is artificial or misleading.
The third step is to presume that what can’t be measured
easily really isn’t very important. This is blindness. The

°® See Ruth Prince Mack, Controlling Retailers 91 (Faculty of Political Sci. of
Columbia Univ. ed., Columbia Univ. Press & P. S. King & Son) (1936) “Control of
prices in part determined whether the retailer was the ‘selling agent for
manufacturer’ or ‘the purchasing agent for the consumer.’”

37 See H. R. Rep., supra note 42, at 5 (quoting FTC Chairman Lewis Engman)
(“Simply put the argument assumes an identity between cost and value and thereby
begs the question of the competitive marketplace by denying the consumer the right
to assign his own value to the intangible asset of trademark or image.”); Pitofsky,
supra note 24, at 1493 (“[Aluthorizing the manufacturer to decide what mix of
products and services is desirable, instead of allowing the market to decide that
question, is inconsistent with the nation’s commitment to a competitive process”™).
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fourth step is to say that what can’t be easily measured
really doesn’t exist. This is suicide.”®

I am not ready to let Dr. Miles rest in peace without a fight.
Based on what little has been “measured” thus far, and my own
common-sense observations, I truly believe that consumers will be
better off if vertical minimum price fixing remains presumptively
illegal. Both the majority and the dissent in Leegin recognized that
there is virtually no empirical support for the theoretical economic
models relied upon by the Leegin majority.” I will accept that I am
wrong—if and when economists do the right kind of work to prove
vertical minimum price fixing is beneficial. Until then, however, I
will resist shifting the risk of harm to the American consumers [ am
sworn to protect.

Fixing a minimum resale price necessarily raises the prices of
goods purchased by consumers. Some economists have propounded
theories that, under narrow circumstances, consumers might benefit
from those higher prices. According to the Leegin majority,
consumers should pay those higher prices—without any possibility of
a damage recovery—unless or until the consumer can prove the
absence of benefit from those higher prices. In other words, all
doubts are resolved in favor of the manufacturer who raised the
prices.

Consumers, not manufacturers, deserve the benefit of the
doubt. In Leegin, the Court has proven itself unwilling to protect
consumers from higher prices. It is now Congress’ turn to remind the
Court of the first rule of antitrust law: “[t]he essence of the antitrust
laws is to ensure fair price competition in an open market.”®® In other
words, the consumer comes first.

3% John J. Flynn, Antitrust Jurisprudence: A Symposium on the Economic,
Political and Social Goals of Antitrust Policy Introduction, 125 U. Pa. L. REV.
1182, 1186 n.9 (1977) (quoting Daniel Yankelovitch).

» Compare Leegin, 127 S. Ct. at 2717 (stating *although the empirical
evidence on the topic is limited . . . .”) (Kennedy, J.) with id. at 2729 (asking
“[h]ow often, for example, will the benefits to which the Court points occur in
practice? I can find no economic consensus on this point.”} (Breyer, J., dissenting).

% Reiter v. Sonotone Corp., 442 U.S. 330, 342 (1979) (upholding right of
individual consumers to sue for treble damages for price fixing overcharges).



