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IN TI UNI1ED STATES BANKUPCY COURT

FOR TI DISTRICT OF DELAWAR

In re:

Debtors.

) Chapter 

) Case No. 05-II639 (PJW)

(Jointly Administered)
PROXIM CORPORATION, et al.,

MOTION OF THE DEBTORS FOR AN ORDER: (I) APPROVING SALE BY
DEBTORS OF SUBST ANTIALL Y ALL ASSETS FRE AND CLEAR 

LIENS, CLAIMS, ENCUMRANCES AND OTHER INTERESTS
PURSUANT TO SECTIONS 363(b), (f) AND (m) OF THE BANKRUPCY CODE,

(II) ASSUMG AND ASSIGNIG CERTAIN EXECUTORY CONTRACTS
AND UNXPIRED LEASES: AND (lII GRANTING RELATED RELIEF

Proxim Corporation ("Proxim ), Prbxim Wireless Networks, Inc. , and Proxim

International Holdings Inc. (collectively, the Debtors 2 hereby move this Cour (the "Sale

Motion ) for entry of an Order (1) Approving Sale by Debtors of Substantially All Assets Free

and Clcar of Liens , Claims , Encumbrances and Other Interests Pursuant to Sections 363(b), (f)

and (m) of the Bankrptcy Code , (II) Assuming and Assigning Certain Executory Contracts and

Unexpired Leases , and (Il Granting Related Relief. The proposed sale is to Moseley

Associates , Inc. ("Moseley ) pursuant to the terms of that certain Asset Purchase Agreement

dated June 10, 2005 (the "Asset Purchase Agreement") attached hereto as Exhibit A , or other

successful bidder or bidders , if any (collectively, the "Successful Bidder ). In support of the

Sale Motion, the Debtors respectfully state as follows:

( The Debtors are the following entities: Proxim Corporation, a Delaware corporation, Proxim Wireless Networks,
Inc. , a Delaware corporation, Proxim International Holdings, Inc., a Delaware corporation, and WirelessHorne
Corporation. a Delaware corporation.
2 WirelessHome Corporation is not a party to the proposed sale.
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Jurisdiction

This Cour has jursdiction over this Motion pursuant to 28 U.S. e. 157

and 1334. This is a core proceeding pursuant to 28 USe. I57(b)(2). Venue is proper before

this Cour pursuant to 28 U. C. 1408 and 1409.

The statutory predicates for the relief requested herein are sections 105

363, and 365 of the Bankptcy Code and Federal Rules of Bankrptcy Procedure 2002 , 6004

6006, and 9014.

Backl!round

On June II , 2005 (the "Petition Date ), the Debtors (including

WirelessHome Corporation) fied voluntary petitions for relief under chapter 11 of the

Bankrptcy Code. The Debtors continue to operate their business and manage their affairs as

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankrptcy Code.

No trstee, examner or commttee has been appointed in any of the

Debtors ' chapter II cases.

Description Of The Debtors

Proxim is a provider of wireless networking equipment for wireless

fidelity ("Wi-Fi") or wireless local area networks ("WLAN"), and broadband wireless networks

or wireless wide area network ("WW AN") markets. Proxim is publicly traded on the Nasdaq

stock exchange.

Proxim is the result of a merger that occurred in March 2002 between

Western Multiplex Corporation and Proxim, Inc. Proxim is the Debtors ' sole operating entity in

the United States. Each of the other Debtors in these cases (including WirelessHome
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Corporation) is a wholly owned subsidiary of Proxim and does not have any ongoing operations.

Prior to March 2002, Proxim operated as Western Multiplex Corporation , a designer and

manufacturer of broadband wireless systems.

Proxim s business is currently focused on providing wireless solutions for

the mobile enterprise, securty and surveilance, last mile access , voice and data backhaul and

municipal networks. Proxim serves these sectors of the wireless market by selling its systems to

service providers , businesses and other enterprises , primarly indirectly through distributors

value-added resellers, products integrators and original equipment manufacturers , and to a lesser

extent, directly to end customers.

Proxim s WLAN product portfolio is positioned to compete primarly in

the following three Wi-Fi markets: (i) enterprise mobility, (ii) last-mile access , and

(iii) municipal wireless networking.

Proxim s WLAN products in the enterprise mobility market provide

wireless networks inside corporate campuses , production facilities , medical centers, universities

and civic centers. Proxim s WLAN products in the last-mile access market connect end-users

with a service provider s network enabling home subscribers to operate their desktops, laptops or

handheld devices wirelessly within a residential home, multi-residential dwellings , business

parks , school distrcts and rural communities. And lastly, Proxim s WLAN products in the

municipal wireless networking market enable internet access in high-traffc public facilities or

public hot spots such as airport termnals , hotels, convention centers , and cafes and further

enable internet access to rual communities and urban networks such as providing wireless

networks to governmental agencies across a city or county. These networks consist of access
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points or bridges that serve as the link between the wire-line network and wireless users, and

network interface cards for access devices.

10. Both the enterprise and municipal wireless network markets are

experiencing significant growth and intensifying competition as mobile professionals

increasingly require wireless access to corporate information. Enterprise customers for Proxim

Wi-Fi products span the education, retail, finance, health care, manufacturing, transportation

industres as well as government.

11. The WW AN or broadband wireless market is split into two segments:

license-exempt and licensed. Proxim primarly offers license-exempt broadband wireless

products including both point-to-point and point-to-multipoint radios. Products in the WW AN

market consist of broadband radio frequency equipment that delivers high speed voice and data

communications over a wireless medium, and include point-to-point radios for voice and data

backhaul or to connect two buildings , and point-to-multipoint radios that are used to connect

multiple buildings in an enterprise campus or community as well as for public safety and last

mile access applications. These products are positioned to compete in the enterprise mobility,

last-mile access, municipal wireless networks , voice and data backhaul , and security and

surveilance markets. Broadband wireless has quickly established itself in these markets as a

strong network access altcmative and as a complement to leased lines , cable and DSL for the

deli very of data, voice, video and multimedia applications to both business and residential

customers.

12. Proxim s operations resulted in total consolidated revenues for all business

segments of approximately $113.7 millon for fiscal year 2004 and $148.4 million for fiscal year
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2003. Net losses for these years totaled approximately $48.7 millon in 2004 and $127.4 milion

in 2003.

The Debtors ' Principal Indebtedness

13. The Debtors have three tranches of principal indebtedness consisting of

(1) first priority secured obligations to Silcon Valley Bank ("SVB"); (2) second priority secured

obligations to Warburg Pincus Private Equity vrn, L.P. (individually and in its capacity as

Collateral Agent under the Warburg Group Debt Documents

, "

Warburg ), BCP Capital , L.P.

BCP Capital QPF, L.P. and BCP Capital Affiiates Fund LLC (collectively and individually,

together with Warburg, the "Warburg Group ); and (3) unsecured obligations to trade vendors,

lessors, and others.

14. The Debtors ' outstanding obligations to SVB arse out of an accounts

receivable financing agreement. As of the Petition Date, the Debtors do not bave any

outstanding obligations to SVB on account of advances under a line of credit, but are responsible

for approximately $1 575 000 in reimbursement obligations to SVB in connection with certain

issued letters of credit. This indebtedness is secured by a first priority lien on substantially all of

the Debtors ' assets , including certain restricted cash.

15. The Warburg Group provided bridge financing to the Debtors in July 2004

in the form of convertble secured promissory notes (the "Bridge Notes ). The Debtors owe

$10.0 millon in principal obligations under the Bridge Notes , which have a maturty date of June

, 2005, and bear interest at the rate of 15% per annum. Under circumstances such as a

material asset sale, the Bridge Notes wil become due and payable upon demand by the holders

for an amount equal to one hundred fifty percent (150%) of all unpaid principal and accrued
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interest. The Debtors ' obligations under the Bridge Notes are secured by a second priority lien

(subordinate to SVB) on substantially all of the Debtors ' asscts.

16. Proxim s remaining indebtedness consists of unsecured debt totaling

approximately $42.0 million , of which approximately $17. 8 million is on account of a settlement

agreement with Symbol Technologies, Inc. ("Symbol") in connection with a patent infringement

judgment against Proximo

Need For Bankruptcv Relief lPepetition Marketinl! Efforts

17. Proxim has incurred substantial losses and negative cash flows from its

inception. As a result of operational and market forces , Proxim has suffered significant declines

in revenues beginning in 2003. Proxim has also faced difficult and expensive patent

infringement litigation with Symbol.

18. In light of Proxim ' s sustained operating losses and changes in the

availability of funding from private and public capital markets, Proxim began to restrcture its

business operations in 2004 to reduce expenditures and conserve cash. Proxim has reduced the

number of its employees from approximatel y 425 in Januar 2003 to its current level of

approximately 254.

19. As its access to cash diminished, Proxim also began to consider varous

strategic options. In May 2004, Proxim retained Bear, Steams & Co. Inc. ("Bear Steams ) as

investment bankers in an effort to raise capital for the company. This effort was unsuccessful

3 The Bridge Notes were issued as par of an exchange transaction pursuant to which the Warburg Group agreed to

exchange outstanding secured promissory notes. The pre.existing notes had an aggregate outstanding principal
balance of $40 millon and accrued interest totaing $9 milion.
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and, by late 2004 , Proxim and Bear Steams focused their efforts on actively marketing the

Debtors ' business for a possible sale or restructuring transaction.

20. Bear Stears is a widely-recognzed global investment banking, securties

trading and brokerage firm that has been in business since 1923. Bear Stears has extensive

experience assisting companies such as Proxim in marketing their assets and maximizing value

through strategic transactions.

21. Bear Stears began its marketing efforts for the Debtors by paricipating in

a series of meetings with the Debtors ' management team to outlne a marketing strategy. The

critical tasks at the initial stage of the marketing effort included the preparation of management

presentations , creating protocols for the sale process , outlining a timetable of critical events and

deadlines , identifying potential buyers , coordinating the creation of an electronic due diligence

room, conducting management interviews and on-site visits , and determning the specific assets

available for sale. During this time frame, Bear Stears obtained extensive data from the

Debtors , including but not limited to:

Historical and projected balance sheets, profit and loss statements , cash flow

statements , and varous other accounting records;

Historical sales data by business segment, including gross margins , market

share, and comparables;

Asset data, including intellectual property and fixed assets , licenses

inventories lease agreements , and capital improvements; and

Details regarding the Debtors ' liabilties, such as loan agreements and

accounts payable schedules.
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22. Bear Steams worked with Proxim to prepare a management presentation

that would be presented to potential buyers at in-person meetings or electronically for conference

calls. Proxim and Bear Steams completed two initial versions of the management presentation

one which contained all publicly available information and one which would be subject to signed

confidentiality agreements. Bear Steams later prepared a management presentation that targeted

paricular segments of Proxim s business.

23. The management presentation included a narative of the Debtors ' history

and currnt status; details on Proxim s products , technology, customers and business strategy;

and summary profit and loss statements , balance sheets, cash flow statements , sales data. and in

some cases, expense schedules , property schedules , asset rankings and estimated valuations. In

certain instances , the management presentation included detailed profit and loss projections

based on varous scenaros contemplating a combination of altematc operational structures or a

debt restrctung. The management presentation was revised on an ongoing basis during the

marketing process to keep the data as current as possible and also to customize the document for

each potential buyer and its specific needs.

24. Over the course of its engagement, Bear Steams compiled a list of 42

strategic and financial buyers and equity firms (including Moseley) that may have an interest in

consumating a transaction with the Debtors. Bear Steams initially contacted these paries by

electronic mail and telephone. In general terms , each pary initially approached by Bear Steams

was given the opportunity to purchase all of the Debtors ' wireless networking business. Each

potential buyer expressing interest in the Debtors ' assets was sent a confidentiality agreement for

signature. Upon execution , each pary was provided with the management presentation that
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included details about the Debtors and their operating performance. Deli very of the management

presentation was followed immediately with an in-person meeting or conference call with all

senior members ofProxim s management team to review the management presentation. On

many occasions, the initial meeting was followed by a series of conference calls to allow

Proxim s management to provide each potential buyer with specific information requested about

the company s business or finances. While the varous paries contemplated their involvement 

the sale process , numerous follow-up conference calls took place between Bear Stears and each

of the pares to address their review of the Debtors ' information and to answer additional

questions or to respond to comments or concerns.

25. Initially, none of the potential buyers contacted by Bear Stears expressed

interest in acquiring the entirety of Proxim ' s business , but a number of potential buyers indicated

an interest in acquiring specific assets of the company. In late February 2005 , the Debtors and

Bear Stears modified their marketing strategy to include sellng the business in segments , which

resulted in a few additional potential buyers.

26. Of the 42 potential buyers ultimately contacted by Bear Stears , 27

expressed no interest in pursuing a transaction. The remaining 15 potential buyers (which

included Moseley) executed confidentiality agreements (or already had confidentiality

agreements in place) and were sent additional information about the Debtors. Subsequent to

reviewing this information, 10 potential buyers withdrew from the process.

27. Two potential buyers expressed formal interest in acquiring parcular

assets of the company. The proposals were presented to Proxim s board of directors , but rejected

on the basis that the proposals did not provide sufficient value.
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28. Two additional buyers (one of which was Moseley) made proposals

through non-binding letters of intent to acquire substantially all of the assets of the company,

either by way of a bankrptcy sale or an acquisition of stock outside of bankrptcy. Each of

these bids was carefully scrutinized by the Debtors , and included specific focus on a number of

factors including: (i) the cash versus debt component of the purchase price, (ii) the buyer

abilty to fund the business; (iii) the buyer s ability to close the sale promptly in light of the

Debtors ' deteriorating financial condition; (iv) the buyer s experience in the Debtors ' line of

business and with the purchase of assets in distressed or bankrptcy situations; and (v) the

likelihood that the buyer would actually close the transaction. At the same time , both of the

potential buyers were given significant access to the Debtors to conduct further due diligence.

29. Proxim initially pursued negotiations with both paries on dual tracks in

order to maximize the value of a transaction and ensure that a deal would be reached. Proxim

subsequently entered into an exclusivity arangement with Moseley and attempted to reach a

definitive agreement for an out-of-cour transaction. Ultimately, it became clear that no

transaction could be accomplished outside of bankrptcy and that the highest and best value for

the Debtors ' assets could bc realized from a bankrptcy sale to Moseley. The Debtors accepted

Moseley s bid for the following reasons, among others:

Provides for an all-cash purchase price;

No financing contingencies;

Possesses the best understanding of thc Debtors ' business;

Holds significant prior purchase experience via the bankrptcy process;

Brings the best capitalized sponsor to the transaction;
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Results in the most value to creditors; and

Most likely to close the transaction.

30. Upon selecting Moseley as a "stalking horse" bidder in a contemplated

bankrptcy case, the paries began negotiations on the terms of a definitive agreement for the

sale.

31. On June 10, 2005, the Debtors and Moseley entered into the Asset

Purchase Agreement, which contemplates the sale of the Debtors ' business as a going concern

for a purchase price of $21 millon, subject to adjustments depending upon , among other things,

the Debtors ' accounts receivable and inventory at closing. In order to provide Proxim with

needed access to cash to fund its operations though a contemplated closing of the sale, Moseley

has also agreed to provide debtor in possession financing to the Debtors in an amount of up to $6

millon, which would be taken as a credit against the purchase price.

32. The Debtors believe that the proposed going concern sale to Moseley is

preferable to a liquidation. The sale wil preserve over two hundred jobs worldwide and much of

the Debtors ' going concern value. In addition , because the sale is expressly subject to overbids

and an auction process , the Debtors believe that the sale wil ensure that the maximum possible

value is generated for the Debtors ' assets.

33. Given these obvious benefits to the estates , the Debtors determned, in the

exercise of their business judgment, to fie these chapter 11 cases in order to consummate the

proposed sale.
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Biddinl! Procedures

34. On June 16 , 2005 , the Debtors fied a Motion For an Order:

(A) Approving Sale Procedures and Overbid Protections in Connection with Proposed Sale of

Substantially All Assets Owned by the Debtors; (B) Scheduling an Auction and Approving Notice

of Respective Dates, Times and Places for Auction and For Hearing on Approval of (i) Sale and

(ii) Assumption and Assignment of Certain Executory Contracts and Unexpired Leases;

(C) Approving Form of Notice and (D) Granting Related Relief (the "Sale Procedures Motion

The Sale Procedures Motion seeks entry of a proposed order (the "Sale Procedures Order ) that

inter alia approves bidding procedures and buyer protections for the proposed sale and

schedules the date, time and place for an auction on the Debtors ' assets in the event that qualified

competing bids are received.

The Asset Purchase Al!reement

35. The principal terms of the proposed Asset Purchase Agreement with

Moseley are summarzed below:

Purchased Assets. Substantially all of the Debtors ' business

assets , as set forth with more paricularty in section 1.1 of the Asset Purchase Agreement

including all equipment, inventory, accounts receivable , intellectual property, interests in certain

subsidiares, customer and supplier lists , rights under Assumed Contracts, books and records,

4 The Asset Purchase Agreement is incorporated herein by reference. The description of the Asset Purchase

Agreement set forth in this Sale Motion is a summary description only. To the extent the terms of this Sale Motion
conflict with the terms of the Asset Purchase Agreement, the Asset Purchase Agreement wil control. Capitalized
terms used herein that are not otherwise defined herein shall have the same meaning as set fort in the Asset
Purchase Agreement.
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pre-paid deposits, certain rights of action, licenses or permts , cash in deposit accounts , and all

other assets that are not Excluded Assets.

Excluded Assets. Excluded Assets, as set forth with more

paricularty in section l.2 of the Asset Purchase Agreement , include certain avoidance actions

insurance policies , and professional retainers.

Assumed Liabilties. The only Assumed Liabilities, as set fort in

section 1.3 of the Asset Purchase Agreement, are certain cure obligations under Assumed

Contracts (as set forth in section 2.2(c) of the Asset Purchase Agreement) and any future

liabilties arsing under such contracts after the Closing Date. Except for the foregoing, Moseley

wil not assume any liabilities of the Debtors.

Purchase Price. $21 million , less the following: (1) certain cure

obligations expected to total approximately $7 millon (as set fort in section 2.2(c) of the Asset

Purchase Agreement); (2) outstanding amounts owed to Moseley under a postpetition financing

arangement , and (3) certain adjustments depending on the Debtors ' accounts receivable and

inventory as of the Closing Date.

Assignment of Contracts and Leases. At Closing and pursuant

to section 365 of the Bankrptcy Code, the Debtors shall assume and assign the Assumed

Contracts to Moselcy. The Assumed Contracts wil include inter alia the Debtors ' customer

contracts , vendor agreements, and certain real property leases, as identified in Schedule l.1(d)

appended to the Asset Purchase Agreement. In accordance with the terms of the Asset Purchase

Agreement and applicable provisions of the Bankrptcy Code and the Bankrptcy Rules , the
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Debtors and Moseley retain the rights to modify Schedule 1. (d) to add or delete executory

contracts or unexpired leases at any time through the Closing.

Taxes. The Debtors and Moseley shall each pay one-half of any

and all transfer taxes or governent charges in connection with the sale.

Closing. The Closing must occur by July 29 , 2005 , unless

extended by mutual written agreement of the pares.

Representations, Warranties and Covenants. The Asset

Purchase Agreement contains representations, waranties, covenants and other provisions that are

generally similar to those contained in comparable asset sale transactions in bankrptcy.

Conditions Precedent. Moseley s obligation to close the sale is

conditioned on , among other things: the accuracy of the Debtors ' representations and waranties

set fort in the Asset Puchase Agreement, the Debtors ' compliance with their obligations under

the Asset Purchase Agreement, entry of orders (in form and substance reasonably acceptable to

Moseley) approving the Sale Procedures Motion and the Asset Purchase Agreement, Moseley

reaching agreement with Symbol regarding assumption and assignment of its agreements with

the Debtors and the cure amount payable in connection therewith, the Debtors reaching

agreement with the Warburg Group regarding the allowed amount of its claim and payment of

such claim out of the purchase price, each of the Debtors ' key employees accepting employment

with Moseley effective on the closing of the sale, and the absence of a Material Adverse Effect.

Other Material Provisions. The Asset Purchase Agreement

requires the Debtors to seek approval of certain bidding procedures and buyer protections,

including a Topping Fee in favor Moseley in the amount of $630 000, which the Debtors have
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done by virtue of the Sale Procedures Motion. The Asset Purchase Agreement also contains a

limited no solicitation provision that prohibits the Debtors from soliciting or negotiating any

alternative offer to purchase the Debtors ' assets until entr of the Sale Procedures Order.

Relief Requested

36. By this Sale Motion , the Debtors request that ths Cour inter alia

(a) authorize the sale of substantially all of the Debtors ' assets to Moseley under the terms of the

Asset Purchase Agreement or to the Successful Bidder of the Purchased Assets free and clear of

all liens , claims , encumbrances or other interests pursuant to sections 363(b), (f) and (m) and 365

of the Bankrptcy Code , with such liens, claims , encumbrances and other interests to attach to

the sale proceeds of the Purchased Assets with the same validity, priority and perfection as

existed immediately prior to such sale and subject to any claims and defenses that the Debtors

may possess , and (b) approve the assumption and assignent of the Assumed Contracts.

37. The Debtors also request that the order approving this Sale Motion shall

among other things:

approve and authorize the transactions contemplated in the Asset

Purchase Agreement with Moseley or an alternative asset purchase agreement with the

Successful Bidder;

include specific findings of fact and conclusions of law which

among other things , shall determne that: (i) the Purchased Assets to be acquired by Moseley

under the Asset Purchase Agreement or the Successful Bidder wil be purchased in good faith

within the meaning of section 363(m) of the Bankrptcy Code and that such purchaser is entitled

to the protections of such section; (ii) the Asset Purchase Agreement was negotiated in good
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faith and from ars-length bargaining positions; (iii) none of the Debtors or Moseley has

engaged in conduct that would permt the Asset Purchase Agrement or the transactions

contemplated thereby to be voided under section 363(n) of the Bankrptcy Code; (iv) Moseley is

not a successor to the Debtors or any other person except for the Assumed liabilties; (v) that the

Debtors timely and properly complied with all notice obligations set forth in the Sale Procedures

Order and the Asset Purchase Agrement; (vi) the cure obligations under the Assumed Contracts

are amounts agreed by Moseley and the counterparties to the Assumed Contracts , or as otherwise

ordered by the Cour; (vii) the sale of the Purchased Assets was conducted pursuant to a fair

process and adequate notice of the opportunity to bid was provided by the Debtors; and (viii) the

price to be paid for the Purchased Assets represents the highest or otherwise best offer therefor

and constitutes reasonably equivalent value;

provide that the sale of the Purchased Assets pursuant to sections

363(b) and (f) of the Bankrptcy Code including, without limitation , the assignent pursuant 

section 365 of the Bankrptcy Code of the Debtors ' right , title and interest in the Assumed

Contracts, shall be free and clear of all claims , liabilities , liens, encumbrances and other interests

pursuant to sections 363(b) and (f) of the Bankruptcy Code, other than the Assumed Liabilities

with such liens , claims , encumbrances and other interests to attach to the sale proceeds of the

Purchased Assets with the same validity, priority and perfection as existed immediately prior to

such sale;

approve and direct (i) the assumption of the Assumed Contracts by

the Debtors; (ii) the assignment of all such Assumed COIl tracts to Moseley or the Successful

Bidder; and (iii) the cure of any defaults under all Assumed Contracts and the Cure Amounts
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therefor and authorize and require payment by Moseley or the Successful Bidder of certain Cure

Amounts (as set forth in section 2.2(c) of the Asset Purchase Agreement) on the Closing Date

pursuant to sections 365(a), (b), (c), (f) and (k) of the Bankrptcy Code;

provide that (i) all counterparies to the Assumed Contracts shall

have no recourse against Moseley or the Successful Bidder to satisfy any default by the Debtors

(other than the Cure Amounts which Moseley is required to pay pursuant to section 2.2(c) of the

Asset Purchase Agreement and any other Assumed Liabilties); (ii) the Debtors are a pary to

each of the Assumed Contracts (including by reason of a prior acquisition of the original pary to

such Assumed Contracts) and have the legal authority to convey all of the Debtors ' rights in such

Assumed Contracts to Moseley or the Successful Bidder; and (iii) all Assumed Contracts shall

remain in full force and effect for the benefit of Moseley or the Successful Bidder

notwithstanding any provision in such Assumed Contracts or applicable law that prohibits

restrcts or conditions such assignent and transfer or termnates or modifies or permts a pary

other than the Sellers to termnate or modify such Assumed Contracts on account of such

assignment and transfer;

provide that, except to the extent provided in the Asset Purchase

Agreement, Moseley or the Successful Bidder shall have no liability or responsibilty for any

claim against or liabilties of the Debtors, other than the Assumed Liabilties;

provide that the Asset Purchase Agreement and the transactions

and instrrnents contemplated thereby shall specifically be performable and enforceable against

and binding upon and shall not be subject to rejection or avoidance by, the Debtors or any

successor thereto; and
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provide that Moseley or the Successful Bidder and the Debtors are

authorized to close the sale immediately upon entry of an order approving this Sale Motion and

there shall be no stay of such order pursuant to Rules 6004(g) or 6006(d).

Basis for Relief

38. Section 363(b) of the Bankrptcy Code provides that a debtor in

possession

, "

after notice and a hearng, may use, sell or lease, other than in the ordinary course

of business . property of the estate. " Under prevailing caselaw , a sale under section 363(b)

requires that the Cour "expressly find from the evidence presented. . . a good business reason

to approve the sale. Commttee of Equitv Securitv Holders v. Lionel Corp. an re Lionel Corp.

722 F.2d 1063 , 1071 (2d Cir. 1983); accord Stephens Industres. Inc. v. McClung. 789 F.2d 386

389-90 (6th Cir. 1986); Titusvile Countr Club v. Pennbank an re Titusville Countr Club) , 128

B.R. 396, 399 (Bankr. W.D. Pa. 1991).

39. The Debtors believe that the present circumstances warant approval of the

proposed sale of the Purchased Assets to Moseley or the Successful Bidder. Simply stated, the

Debtors are running out of money and must restrcture their affairs to maximize value for

creditors. The Debtors have determned that they can maintain their going concern value and

realize the maximum possible return for their assets by sellng their assets to Moseley or a higher

bidder. The Debtors have engaged in a comprehensive effort to market their assets on a

prcpetition basis. The proposed sale wil be furher tested by the bidding procedures that the

Debtors have requested this Cour to approve. Based on these circumstances , the Debtors

believe that the sale of the Purchased Assets to Moseley on the terms of the Asset Purchase
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Agreement or to the Successful Bidder on higher or better terms is appropriate and represents the

exercise of sound business judgment on the par of the Debtors.

40. The proposed sale also satisfies the requisites of section 363(f) of the

Bankrptcy Code for a sale free and clear of all liens , claims, encumbrances and interests.

41. Section 363(f) of the Bankrptcy Code provides:

The trstee may sell property under subsection (b) or (c) of this
section free and clear of any interest in such property of an entity
other than the estate, only if-

(1) applicable non bankrptcy law permts sale of such property
free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to
be sold is greater than the aggregate value of all liens on such
property;

(4) such interest is in a bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

11 U. C. ~ 363(f).

42. Section 363(f) of the Bankrptcy Code provides for the sale of assets "free

and clear of any interests." The term "any interest " as used in section 363(f), is not defined

anywhere in the Bankptcy Code. Folger Adam Securitv v. DeMatteislMacGrel!or: JV , 209

F.3d 252 , 259 (3d Cir. 2000). In Folger Adam, the Third Circuit specifically addressed the scope

of the term "any interest." 209 F.3d at 258. The Thrd Circuit observed that while some courts

have "narowly interpreted that phrase to mean only in rem interests in property," the trend in

modem cases is towards "a broader interpretation which includes other obligations that may flow

from ownership of the property. . at 258 (citing 3 COLLI ON BANUPCY 363.06(1)). As
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determned by the Fourt Circuit in In re Leckie Smokeless Coal Co. , 99 F.3d 573 581-582 (4th

Cir. 1996), a case cited approvingly and extensively by the Third Circuit in Folger Adam, the

scope of 11 U. C. ~ 363(f) is not limited to in rem interests. Thus, the Third Circuit in Folger

Adam stated that Leckie held that the debtors "could sell their assets under ~363(f) free and clear

of successor liabilty that otherwise would have arsen under federal statute. Folger Adam, 209

F.3d at 258.

43. Section 363(f) is drafted in the disjunctive. Thus , satisfaction of any of

the requirements enumerated therein wil suffce to warant the Debtors ' sale of the Purchased

Assets free and clear of all security interests, liens , pledges , charges, options , rights of first

refusal , claims , rights of offset, any other monetary encumbrances or other restrictions on the use

or exercise of any attrbute of ownership or other interests (collectively, the "Interests

). 

See

Citicoro Homeowners Services. Inc. v. Ellot, 94 B.R. 343, 345 (B.D. Pa. 1988).

44. The Debtors submit that each "Interest" can be satisfied in the instant

cases by at least one of the five conditions of section 363(f) of the Bankrptcy Code, and that

any such Interest wil be adequately protected by either being paid in full at the time of Closing,

or by having such Interest attach to the net proceeds of the sale, subject to any claims and

defenses that the Debtors may possess with respect thereto. The principal pares assertng

Interests against the Purchased Assets are SVB , the Warburg Group, and Moseley. These paries

are expected to consent to the proposed sale free and clear of their Interests. The Debtors

accordingly request that the Purchased Assets be transferred to Moseley or the Successful Bidder
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free and clear of all Interests, with such Interests to attach to the sale proceeds of the Purchased

Assets with the same validity, priority and perfection as existed immediately prior to such sale

45. Courts have consistently held that a purchaser of a debtor s assets pursuant

to a section 363 sale takes free from successor liability resulting from pre-existing claims. See

Ninth Avenue Remedial Group, 195 B.R. 7161 , 732 (Bankr. N.D. Ind. 1996) (stating that a

bankrptcy court has the power to sell assets free and clear of any interest that could be brought

against the bankrptcy estate during the bankrptcy); In re Johns-Manvile CDI:p. , 837 F.2d 89

(2d Cir.

), 

cert denied, 488 U.S. 868 (1988) (channeling of claims to proceeds is consistent with

intent of sale free and clear under section 363(f) of the Bankptcy Code); In re New England

Fish Co. , 19 B.R. 323 (Bankr. W.D. Wash. 1982) (transfer of property in free and clear sale is

also free and clear of Title VII employment discrimination and civil rights claims of debtors

employees); In re Hoffman , 53 B.R. 874 (Bankr. D. I. 1985), aff'd , 65 B.R. 985 (D.RI. 1986)

(transfer of liquor license free and clear of any interest is permssible even though the estate had

unpaid taxes).

46. For obvious reasons, the very purpose of an order purporting to authorize

the sale of the Purchased Assets free and clear of all "interests" would be frustrated if claimants

could thereafter use the transfer as a basis to assert claims against the purchaser arsing from a

debtor s pre-sale conduct. Under section 363(f) of the Bankrptcy Code, Moseley or the

Successful Bidder is entitled to know that the Purchased Assets will not be subject to any latent

claims that could be asserted after the proposed transaction is completed.

The Debtors ' obligations to Moseley under a postpetition financing arangement will be paid as a deduction to the
purchase price.
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47. Therefore, the Debtors request that this Court approve the sale of the

Purchased Assets to Moseley or the Successful Bidder free and clear of all Interests or any

successor liabilty relating thereto.

Good Faith Purchaser

48. The Debtors rcquest that the Cour designate Moseley or the Successful

Bidder as a purchaser in "good faith" as such term is used in section 363(m) of the Bankrptcy

Code. Such designation can be made by a bankrptcy court in the context of a sale of purchased

assets of a debtor when it has been established that the proposed transaction is for fair value and

is the result of ars ' length negotiation between the paries. See In re Abbotts Dairies of

Pennsylvania. Inc. , 788 F.2d 143 (3d Cir. 1986).

49. The proposed sale of the Debtors ' assets is for fair value and is the result

of ars ' length negotiations. The conditions to a good faith finding are therefore satisfied.

Authorization to Assume and Assil! the Assumed Contracts

50. As required by the Asset Purchase Agreement, and in order to enhance the

value to the Debtors ' estates (by curailing potential admnistrative liabilty and rejection claims),

the Debtors request approval. under section 365 of the Bankrptcy Code and as par of the sale of

the Purchased Assets , to assume and assign the Assumed Contracts to Moseley or the Successful

Bidder upon thc closing of the sale. The Assumed Contracts are those that relate to the

Purchased Assets and are identified as contracts or leases in Schedule 1. 1 (d) of the Asset

Purchase Agreement (as such Schedule may be modified through the Closing) that need to be

assumed by the Debtors and assigned to Moseley or to the Successful Bidder.
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51. The Debtors furter request that the Sale Order provide that the Assumed

Contracts wil be assigned to, and remain in full force and effect for the benefit of, Moseley or

the Successful Bidder notwithstanding any provisions in the Assumed Contracts , including those

descrbed in sections 365(b)(2) and (f)(1) and (3) of the Bankrptcy Code, that prohibit such

assignment. The cure amounts payable in connection with assumption and assignment of the

Assumed Contracts wil be identified in a schedule to the Asset Purchase Agreement that wil be

fied with the Court at least eighteen days prior to the hearng on this Sale Motion, but such list

remains subject to amendment up until the Closing of the sale.

52. Section 365(f) of the Bankrptcy Code provides , in pertinent par , that:

The trustee may assign an executory contract or unexpired lease of
the debtor only if-

(A) the trstee assumes such contract or lease in accordance
with the provisions of this section; and

(B) adequate assurance of future performance by the assignee
of such contract or lease is provided, whether or not there has been
a default in such contract or lease.

11 U.S.C. ~ 365(f)(2).

53. Under section 365(a), a debtor "subject to the court s approval , may

assume or reject any executory contract or unexpired lease of the debtor." 11 U.S.e. ~ 365(a).

Section 365(b)(I), in turn, codifies the reuirements for assuming an unexpired lease or

executory contract of a debtor, providing that:

(b)(l) If there has been a default in an cxccutory contract or
unexpired lease of the debtor, the trustee may not assume such
contract or lease unless, at the time of assumption of such contract
or lease, the trustee --

(A) cures , or provides adequate assurance that the trstee
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wil promptly cure , such default;

(B) compensates , or provides adequate assurance that the
trstee will promptly compensate , a pary other than the debtor to
such contract or lease, for any actual pecuniary loss to such pary
resulting from such default; and

(C) provides adequate assurance of futur performance
under such contract or lease.

11 U.S. C. 365(b)(1).

54. Although section 365 of the Bankrptcy Code does not set fort standards

for courts to apply in determning whether to approve a debtor in possession s decision to

assume an executory contract, cours have consistently applied a "business judgment" test when

reviewing such a decision. See. e. , Group of Institutional Investors v. Chicago. Milwaukee. St.

Paul & Pacific Railroad Co. , 318 U.S. 523 550 (1953); Matter of Talco. Inc. , 558 F.2d 1369

1173 (10th Cir. 1977). A debtor satisfies the "business judgment" test when it determnes , in

good faith , that assumption of an executory contract wil benefit the estate and unsecured

creditors. In re FCX. Inc., 60 B.R. 405 , 411 (Bankr. B.D. NY 1986). The assumption and

assignment of the Assumed Contracts , or any of them, set forth in the Asset Purchase Agreement

is a necessary par of the proposed sale of the Debtors ' assets and , as stated above, wil benefit

these estates. Accordingly, the Debtors submit that assumption and assignment of the Assumed

Contracts is in the best interests of the estates and constitutes a sound exercise of the Debtors

business judgment.

55. In accordance with section 365(b)(1) of the Bankrptcy Code, Moseley or

the Successful Bidder shall be obligated to cure any defaults associated with the Assumed

Contracts, subject to section 2.2(c) of the Asset Purchase Agreement.
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56. At the hearng on this Sale Motion, the Debtors wil establish that Moseley

or the Successful Bidder can provide adequate assurance of future performance under the

Assumed Contracts. The meaning of "adequate assurance of future performance" depends on the

facts and circumstances of each case, but should be given "practical, pragmatic constrction.

See Carlisle Homes. Inc. v. Arar (In re Carlisle Homes. Inc. 103 B.R. 524 , 538 (Bank. D.NJ.

1989); see also In re Natco Indus.. Inc. , 54 B.R. 436 , 440 (Bankr. S.D.N.Y. 1985) (adequate

assurance of future performance does not mean an absolute assurance that debtor wil thrive and

pay rent); In re Bon Ton Rest. & Pastrv Shop. Inc. , 53 B.R. 789 , 803 (Bankr. N.D. m. 1985).

The Debtors wil meet this standad by showing that Moseley or the Successful Bidder is

adequately funded and has the financial wherewithal to fully perform its obligations under the

Assumed Contracts.

57. Consequently, assumption and assignment of the Assumed Contracts as

par of the sale of the Purchased Assets is appropriate under the circumstances and should be

approved

Conclusion

58. The proposed sale of the Purchased Assets as described in this Sale

Motion , including the transfer of the Assumed Contracts , is proper, necessar and serves the best

interests of the Debtors, their creditors, and their estates. The relief requested in this Sale Motion

wil maximize recoveries and allow the Debtors to reorganize their affairs. Thus , the Debtors

reuest that the Court approve the proposed sale as requested herein , including the assumption

and assignment of the Assumed Contracts.
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Notice

59. The Debtors wil serve notice of this Sale Motion in accordance with the

Sale Procedures Order and the Asset Purchase Agreement. The Debtors submit that, in light of

the nature of the relief requested, no other or furher notice need be given.

No Prior ReQuest

60. No prior request for the relief sought in ths Sale Motion has been made to

this or any other court.
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WHEREFORE the Debtors respectfully request that this Court enter an order

substantially in the form attached hereto , granting the relief requested herein and such other and

further relief as this Court deems appropriate.

Dated: d-I 2005

PACHUKI, STANG, ZIEHL, YOUNG , JONES
& WETRAUB P.

i2w .v\JP A1€)iey
Laura Davis Jones (Bar No. 2436)
Tobias S. Keller (CA Bar No. 151445)
Bruce Grohsgal (Bar No. 3583)
Maxim B. Litvak (CA Bar No. 215852)
Rachel Lowy Werkheiser (Bar No. 3753)
919 North Market Street, 16th Floor

O. Box 8705
Wilmington , DE 19899-8705 (Courier 19801)
Telephone: (302) 652-4100
Facsimile: (302) 652-4400
Emai1: Ijones(gpszyjw.com

tkeller(gpszyjw.com
bgrohsgal(gpszyjw.com
mlitvak(gpszyjw.com
rwerkheiser(gpszyj w.com

(proposed) Counsel for Debtors and Debtors in
Possession
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IN THE UNITED STATES BANKRUPCY COURT

FOR THE DISTRICT OF DELA WARE

In re:
Chapter 11

PROXI CORPORATION, et al.
Case No. 05-11639 (PJW)
(Jointly Administered)

Debtors.

ORDER: (I) APPROVING SALE BY DEBTORS OF SUBST ANTIALL Y
ALL ASSETS FRE AND CLEAR OF LIENS, CLAIMS, INTERESTS AND

ENCUMRACES PURUANT TO SECTIONS 363(b), (f) AND (m) OF THE
BANKRUPCY CODE, (II) ASSUMNG AND ASSIGNING CERTAIN EXECUTORY

CONTRACTS AND UNXPIRD LEASES; AND (lII GRANTING RELATED RELIEF

Upon the motion , dated June 27 , 2005 , (the "Motion ) of Proxim Corporation , Proxim

Wireless Corporation and Proxim International Holdings , Inc. , (collectively, the "Sellers " or the

Debtors ), as debtors and debtors in possession , for, among other things, entry of an order

pursuant to 11 U.S.C. ~~ 105(a), 363 , and 365 and Fed. R. Ban. P. 2002, 6004 , 6006 , and 9014

(the "Sale Order ) (i) authorizing the Debtors ' sale (the " Sale") of the Purchased Assets

pursuant to and as described in the Asset Purchase Agrement, dated as of June 10, 2005 , and

annexed hereto as Exhbit 
2 including all Schedules and Exhibits (as they may be amended

, in

accordance with the terms thereof, the "Purchase Agreement"), among the Debtors , as Sellers

and Moseley Associates, Inc. and its assignees and designees, as Puchaser (the "Purchaser

free and clear of all liens , claims, encumbrances , and interests (as hereinafter defined collectively

as "Interests ), with such Interests to transfer, affix, and attach to the procecds of the Sale, all as

I The Debtors are the following entities: Proxim Corporation, a Delaware corporation, Proxim Wireless Networks,

Inc., a Delaware corporation , Proxim International Holdings, Inc. , a Delaware corporation, and WirelessHome
Corporation, a Delaware corporation.
2 CapitaHzed terms not defined herein shall have the mcaIlngs set forth in the Purchase Agrement.
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more fully set forth herein; (ii) approving the Purchase Agreement; (iii) authorizing the

assumption, assignment, and sale of certain executory contracts and unexpired leases (the

Purchased Contracts ) pursuant to and as provided for in the Purhase Agreement and fixing or

establishing the procedures to fix all amounts , if any, required to be paid or escrowed pending

resolution of disputes concernng such amounts in connection with the assumption of the

Purchased Contracts pursuant to 11 U. C. ~ 365(b)(1)(A) and (B) (the "Cure Amounts ) and

(iv) authorizing the exemption of the Sale from stamp and similar taxes: and the Cour having

entered an Order, dated June (-J. 2005 (the "Bidding Procedures Order ), authorizing the

Debtors to conduct an auction and approving the terms and conditions thereof (the "Auction ) to

consider higher or otherwise better offers for the Puhased Assets and approving (a) the

procedures for the submission of competing bids , (b) the form and manner of notice of the

Auction , (c) the Motion, in par, and (d) the Topping Fee; and a hearng on the Motion having

been held on July 20 , 2005 (the "Sale Hearng ), at which time all interested paries were offered

an opportunity to be heard with respect to the Motion; and the Court having reviewed and

considered (i) the Motion, (ii) the objections thereto , if any, (iii) the arguments of counsel made

and the evidence proffered or adduced, at the Sale Hearng; and it appearng that the relief

requested in the Motion is in the best interests of the Debtors , their estates , their creditors, and all

pares in interest; and upon the record of the Sale Hearng and these cases; and after due

deliberation thereon; and good cause appearng therefor, the Cour hereby

FIS , DE1ERMS, AN CONCLUDES THT:

The findings and conclusions set fort herein constitute the Court s findings of

fact and conclusions of law pursuant to Fed. R. Bankr. P. 7052 , made applicable to ths

proceeding pursuant to Fed. R. Bankr. P. 9014.

To the extent any of the following findings of fact constitute conclusions of law

they are adopted as such. To the extent any of the following conclusions of law constitute

findings of fact, they are adopted as such.
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The court has jursdiction over this Motion and the transactions contemplated by

the Purhase Agreement pursuant to 28 U.S.C. ~~ 157 and 1334, and this matter is a core

proceeding pursuant to 28 U.S. C. ~ 157(b)(2)(A) and (N). Venue of these cases and the Motion

in this distrct is proper under 28 U.S.C. ~~ 1408 and 1409.

The statutory predicates for the relief sought in the Motion ar sections 105, 363

and 365 of 11 D. C. ~~ 101 et seq. (the "Bankrptcy Code ), and Fed. R. Bank. P. 2002, 6004

6006 , and 9014.

As evidenced by the affidavits of service previously filed with the Court

(i) proper, timely, adequate, and sufficient notice of the Motion , the Auction, the Bidding

Procedures Order, the Bidding Procedures , the Sale Hearng, the Salc and the assumption

assignment, and sale of the Purchased Contracts has been provided in accordance with sections

102(1), 363 , and 365 of the Bankrptcy Code , Fed. R. Bank. P. 2002 6004, and 9014, the

Bidding Procedures Order and the Purchase Agreement, (ii) such notice was good and sufficient

and appropriate under the parcular circumstances , and (iii) no other or further notice of the

Motion, the Auction , the Bidding Procedures Order, the Bidding Procedures , the Sale Hearng,

the Sale , or the assumption , assignment and sale of the Purchased Contracts is or shall be

required.

Each Debtor (i) has full power and authority to cxecute the Purchasc Agreement

and all other documents contemplated thereby, and the Sale of the Purchased Assets by the

Debtors has been duly and validly authorized by all necessary company action of each of the

Debtors, (ii) has all of the power and authority necessary to consummate the transactions

contemplated by the Purchase Agreement, and (iii) has taken all company action necessary to

authorize and approve the Purchase Agreement and the consumation by such Debtors of the

transactions contemplated thereby,

No consents or approvals, other than those expressly provided for in the Purchase

Agreement, are required for the Debtors to consummate such transactions.
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Emergent circumstances and sound business reasons exist for the Debtors ' Sale of

the Purchased Assets pursuant to the Purchase Agreement. Entr into the Purchase Agreement

and consummation of the transactions contemplated thereby constitute the exercise by the

Debtors ' of sound business judgment and such acts ar in the best interests of the Debtors , their

estates, and all partes in interest. . The Court finds that thc Debtors have ariculated good and

sufficient business reasons justifying the Sale of the Purchased Assets pursuant to sections 105

and 363 of the Bankrptcy Code. Such business reasons include, but are not limited to, the

following: (i) there is substantial risk of deterioration of the value of the Purchased Assets if the

Sale is not consummated quickly; (ii) the Purchase Agreement constitutes the highest and best

offer for the Purchased Assets; and (iii) the Purchase Agreement and the closing thereon wil

present the best opportnity to realize the value of the Purchased Assets on a going-concern basis

and avoid decline and devaluation of the Debtors ' business.

The Purchase Agrement and the transactions contemplated by the Purchase

Agreement were negotiated and have been and are undertaken by the Sellers and Purchaser at

s length , without collusion or fraud, and in good faith within the meaning of section 363(m)

of the Bankrptcy Code. (No higher and better Qualified Bid other than the Bid by Moseley was

made and, therefore, no auction was conducted. (OR) Because at least one Qualified Bid, other

than the Bid by Moseley, has been received, an auction (the "Auction ) was conducted in

accordance with the Bidding Procedures Order on July 13 , 2005 , at which Purchaser was

declared the highest and best bidder, was conducted in good faith within the meaning of section

363(m) of the Bankrptcy Code.) As a result of the foregoing, the Sellers and Purchaser are

entitled to the protections of section 363(m) of the Bankrptcy Code.

The Purchase Agreement was negotiated, proposed, and entered into by the

Debtors and the Purchaser without collusion , in good faith , and from ar length bargaining

positions. Neither the Debtors nor the Purchaser have engaged in any conduct that would cause

or permt the Puchase Agreement to be avoided under, section 363(n) of the Bankrptcy Code.
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The consideration provided by the Purchaser for the Purchased Assets is the

highest and otherwise best offer received by the Debtors and is fair and reasonable. A sale of the

Purchased Assets other than one free and clear of Interests would impact materially and

adversely on the Debtors ' estates , and would yield substantially less value for the Debtors

estates, with less certainty than the Sale. Therefore, the Sale contemplated by the Purchase

Agreement is in the best interests of the Debtors, their estates , creditors, and all paries in

interest.

A reasonable opportnity to object or be heard with respect to the Motion and the

relief requested therein has been afforded to all interested persons and entities, including: (i) the

Offce of the United States Trustee for the District of Delaware (the "U.S. Trustee ); (ii) the

Purchaser; (iii) the offcial commttee of unsecured creditors appointed in these chapter 11 cases

(the "Commttee ); (iv) all entities that may have an interest in a transaction with respect to the

Purchased Assets; (v) all entities known to have assertd any Interests in , upon or against the

Purchased Assets or the Debtors; (vi) all Persons listed on Schedule LJ to the Purchase

Agreement; (vii) all federal , state, and local regulatory or taxing authorities or recording offices

which have a reasonably known interest in the relief requested by the Motion; (viii) all paries to

Purchased Contracts; (ix) the United States Attorney s offce; (x) the Securities and Exchange

Commssion; (xi) the Internal Revenue Service; (xii) Federal Trade Commssion; and (xiii) all

entities on the Master Service List.

The Purchaser is not an "insider" of any of the Debtors, as that term is defined in

section 101(31) of the Bankrptcy Code.

The transfer of the Purchased Assets to the Purchaser wil be a legal , valid, and

effecti ve transfer of the Purchased Assets , and wil vest the Purchaser with all right, title , and

interest of the Debtors to the Purchased Assets free and clear of all Interests, including but not

limited to claims otherwise arsing under doctrnes of successor liability.

The Purchaser would not have entered into the Purchase Agreement and would

not consummate the transactions contemplated thereby, thus adversely affecting the Debtors
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their estates, and their creditors, if the sale of the Purchased Assets to the Purchaser and the

assignent of the Purchased Contracts to the Purchaser was not free and clear of all Interests of

any kind or nature whatsoever, or if the Purchaser would, or in the future could, be liable for any

of such Interests, including, without limitation , the Excluded Liabilities.

The Debtors may sell the Purchased Assets free and clear of all Interests of any

kind or nature whatsoever because, in each case, one or more of the standards set forth in section

363(f)(1)-(5) of the Bankrptcy Code has been satisfied. Those (i) holders of Interests and

(ii) non-debtor pares to Purchased Contracts which did not object, or which withdrew their

objections, to the Sale or the Motion are deemed to have consented pursuant to section 363(f)(2)

of the Bankrptcy Code. Those (i) holders of Interests and (ii) non-debtor paries to Purchased

Contracts who did object fall within one or more of the other subsections of section 363(f) of the

Bankrptcy Code and are adequately protected by having their Interests , if any, attach to the cash

proceeds of the Sale ultimately attributable to the property against or in which they assert an

Interest.

The Debtors have demonstrated that it is an exercise of their sound business

judgment to assume and assign the Purchased Contracts to the Purchaser in connection with the

consummation of the Sale, and the assumption , assignment, and sale of the Purchased Contracts

is in the best interests of the Debtors, their estates , their creditors, and all paries in interest. The

Purchased Contracts being assigned to, and the Assumed Liabilities being assumed by, the

Purchaser are an integral par of Purchased Assets being purchased by the Purchaser, and

accordingly, such assumption, assignent, and sale of Purchased Contracts and Assumed

Liabilities are reasonable, enhance the value of the Debtors ' estates , and do not constitute unfair

discrimination.

The Purhaser has (i) cured, or has provided adequate assurance of cure, of any

default existing prior to the Closing under any of the Purchased Contracts , within the meaning of

section 365(b)(I)(A) of the Bankrptcy Code , and (ii) provided compensation or adequate

assurance of compensation to any pary for any actual pecuniary loss to such pary resulting from
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a default prior to the date hereof under any of the Purchased Contracts within the meaning of

section 365(b)(I)(B) of the Bankrptcy Code. The Puhaser has provided adequate assurance of

its future performance of and under the Purchased Contracts , within the meaning of section

365(b)(1)(C) of the Bankrptcy Code.

Approval of the Purchase Agreement and assumption , assignment, and sale of the

Purchased Contracts and consummation of the Sale of the Purchased Assets at this time ar in the

best interests of the Debtors , their creditors , their estates , and all paries in interest.

For all of the foregoing and after due deliberation, the Cour ORDERS , ADJUGES

AN DECRES THAT:

General Provisions

The Motion is granted, as further described herein.

All objections and responses concerning the Sale Motion are resolved in

accordance with the terms of this Order and as set fort in the record of the Hearng and to the

extent any such objection or response was not otherwise withdrawn , waived , or settled, it is, and

all reservations of rights or relief rcqucstcd therein, overrled and denied.

ADProval of the Purchase Al!reement

The Purchase Agreement, and all of the terms and conditions thereof, is

approved.

Pursuant to section 363(b) of the Bankrptcy Code , the Debtors are

authorized and directed to perform their obligations under and comply with the terms of the

Purchase Agreement, and consummate the Sale, pursuant to and in accordance with the terms

and conditions of the Purchase Agreement.

The Debtors are authorized and directed to execute and deliver, and

empowered to perform under, consummate and implement, the Purchase Agreement, together

with all additional instrents and documents that may be reasonabl y necessar or desirable to

implement the Purchase Agreement and to take all further actions as may be requested by the

Purchaser for the purpose of assigning, transferrng, granting, conveying, and conferrng to the
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Purchaser or reducing to possession , the Purchased Assets, or as may be necessary or appropriate

to the performance of the obligations as contemplated by the Puchase Agreement.

This Order and the Puchase Agreement shall be binding in all respects

upon all creditors (whether known or unknown) of any Debtor, all governmental entities

(including the Federal Trade Commssion), all non-debtor pares to the Purchased Contracts , all

successors and assigns of the Purchaser, the Debtors and their affiliates and subsidiares, the

Puchased Assets , and any subsequent trustees appointed in the Debtors ' chapter 11 cases or

upon a conversion to chapter 7 under the Bankrptcy Code and shall not be subject to rejection.

Nothing contained in any chapter 11 plan confirmed in these bankrptcy cases or the order

confirmng any such chapter 11 plan shall conflct with or derogate from the provisions of the

Purchase Agreement or this Sale Order.

Transfer of Assets

Except as expressly permtted or otherwise specifically provided for in the

Purchase Agreement or this Sale Order, pursuant to sections 105(a) and 363(f) of the Bankrptcy

Code, the Purchased Assets shall be transferred to the Purchaser, and upon Closing shall be, free

and clear of all Interests of any kind or nature whatsoever with all such Interests of any kind or

nature whatsoever to attach to the net proceeds of the Sale in the order of their priority, with the

same validity, force, and effect which they now have as against the Purchased Assets , subject to

any claims and defenses the Debtors may possess with respect thereto.

The transfer of the Purchased Assets to the Purchaser puruant to the

Purchase Agreement constitutes a legal, valid, and effective transfer of the Purchased Assets, and

shall vest the Purchaser with all right, title, and interest of the Debtors in and to the Purchased

Assets free and clear of all Interests of any kind or nature whatsoever.

If any person or entity that has filed financing statements , mortgages,

mechanic s liens, lis pendens, or other documents or agreements evidencing Interests in the

Debtors or the Purchased Assets shall not have delivered to the Debtors prior, to the Closing, in

proper form for filing and executed by the appropriate paries , termnation statements
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instrments of satisfaction , releases of all interests which the person or entity has with respect to

the Debtors or the Purchased Assets or otherwise, then the Purchaser is authorized to fie

register, or otherwise record a certified copy of this Sale Order, which, once fied, registered, or

otherwise recorded, shall constitute conclusive evidence of the release of all Interests in the

Purchased Assets of any kind or, nature whatsoever.

Assumption. Assil!ent. and Sale to Purchaser of Purchased Contracts

10. Pursuant to sections 105(a), 363, and 365 of the Bankrptcy Code, and

subject to and conditioned upon the Closing, the Debtors ' assumption , assignment and sale to the

Purchaser, and the Purchaser s assumption on the terms set fort in the Purchase Agreement , of

the Purchased Contracts identified on Exhibit hereto is approved, and the requirements of

section 365(b)(i) of the Bankrptcy Code with respect thereto are deemed satisfied. In

accordance with the terms of the Asset Purchase Agreement and all other applicable provisions

of the Bankrptcy Code, the Debtors and the Purchaser retain the right to modify Exhibit 

add or delete executory contracts or unexpired leases or otherwise amend such exhibit at any

time though the Closing.

11. The Debtors are authorized and directed in accordance with sections

105(a), 363 , and 365 of the Bankrptcy Code to (i) assume and assign to the Purchaser

conditioned and effective upon the Closing of the Sale, the Purchased Contracts ftee and clear of

all Interests of any kind or nature whatsoever and (ii) execute and deliver to the Purchaser such

documents or other instrments as may be necessary to assign and transfer the Purchased

Contracts and Assumed Liabilties to the Purchaser.

12. With respect to the Purchased Contracts: (i) each Purhased Contract is an

executory contract or unexpired lease of the Debtors under section 365 of the Bankrptcy Code;

(ii) the Debtors may assume each Purchased Contract in accordance with section 365 of the

Bankrptcy Code; (iii) the Debtors may assign each Purchased Contract in accordance with

sections 363 and 365 of the Bankrptcy Code , and any provisions in any Purchased Contract that

prohibit or condition the assignment of such Purchased Contract or allow the non-debtor pary to
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such Purchased Contract to tennnate, recapture , impose any penalty, condition renewal or

extension, or modify any term or condition upon the assignent of such Purchased Contract

constitute unenforceable anti-assignent provisions which are void and of no force and effect;

(iv) the Purchased Contracts shall be transferred and assigned to, and following the Closing of

the Sale remain in full force and effect for the benefit of, Purchaser in accordance with their

respective terms, notwithstanding any provision in any such Purchased Contract (including those

of the type described in sections 365(b)(2) and (f) of the Bankrptcy Code) that prohibits

restrcts, or conditions such assignent or transfer; (v) the Debtors are a pary to each of the

Assumed Contracts (including by reason of a prior acquisition of the original pary to such

Assumed Contracts) and have the legal authority to convey all of the Debtors ' rights in such

Assumed Contracts to Purchaser or the Successful Bidder; (vi) all other requirements and

conditions under sections 363 and 365 of the Bankrptcy Code for the assumption by the

Debtors and assignment to Purchaser of each Purchased Contract have been satisfied; and (vii)

upon Closing, in accordance with sections 363 and 365 of the Bankrptcy Code, Purchaser shall

be fully and irrevocably vested in all right, title, and interest of each Purchased Contract.

13. Subject to the procedures set forth in paragraphs 14 and 15 , the Cure

Amounts set forth on Exhibit B are the true, correct, final, and fixed amounts , and are the only

amounts that are required to be paid upon assumption of the Purchased Contracts pursuant to

sections 365(b)(1)(A) and (B) of the Bankrptcy Code. The Purchaser is authorized and directed

to pay such amounts under sections 105 , 363(b), and 365 of the Bankrptcy Code and the terms

of the Asset Purchaser Agreement (including without limit section 2.2(c)). Except for the

procedures set forth in paragraphs 15 and 16 , the Cure Amounts shall not be subject to further

dispute or audit, including any based on performance prior to the time of assumption

assignment, and sale, irrespecti ve of whether such Purchased Contract contains an audit clause.

14. Purchaser has demonstrated adequate assurance of future performance

with respect to the Purchased Contracts and has satisfied the requirements of the Bankrptcy
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Code , including, without limitation , sections 365(b)(1) and (3) and 365(f)(2)(B) to the extent

applicable.

15. There shall be no rent accelerations, assignent fees, increases or any

other fees charged to Purchaser as a result of the assumption , assignment and sale of the

Purchased Contracts. The validity of the assumption, assignment and sale to Purchaser shall not

be affected by any dispute between any of the Debtors or their affiliates and another pary to an

Purchased Contract regarding the payment of any amount, including any cure amount under the

Banptcy Code. The Purchased Contracts, upon assignment to Purchaser, shall be deemed

valid and binding, in full force and effect in accordance with its terms.

16. Any pary that may have had the right to consent to the assignment of its

Purchased Contract is deemed to have consented to such assignment for purposes of section

365(e)(2)(A)(ii) of the Bankrptcy Code and otherwise if such pary failed to object to the

assumption and assignment.

17. Pursuant to sections 105(a), 363, and 365 of the Bankrptcy Code, all

paries to the Purchased Contracts are forever bard and enjoined from raising or asserting

against Purchaser any assignment fee , default, breach , claim, or pecuniary loss , or condition to

assignment, arsing under or related to the Puchased Contracts existing as of the Closing under

the Purchase Agreement or arsing by reason of the Closing under the Puchase Agreement.

Except as provided in the Purchase Agreement or this Sale Order, after the Closing, the Debtors

and their estates shall have no furer liabilities or obligations with respect to any Assumed

Liabilties and all holders of such claims are forever bared and estopped from asserting such

claims against the Debtors, their successors or assigns , their property or their assets or estates.

Additional Provisions

18. The consideration provided by the Purchaser for the Purchased Assets

under the Purchase Agreement shall be deemed to constitute reasonably equivalent value and fair

consideration under the Bankrptcy Code and any other applicable law and may not be avoided

under section 363(n) of the Bankrptcy Code.
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19. On the Closing of the Sale , all paries ar authorized and directed to

execute such documents and take all other actions as may be necessary to release their Interests

in the Purchased Assets , if any, as such Interests may have been recorded or may otherwise exist.

20. This Sale Order (i) shall be effective as a determnation that, on the

Closing, all Interests of any kind or nature whatsoever existing as to the Debtors or the

Purchased Assets prior to the Closing have been unconditionally released, discharged and

termnated, and that the conveyances described herein have been effected, and (ii) shall be

binding upon and shall govern the acts of all entities including without limitation , all fiing

agents, filing officers, title agents , title companies, recorders of mortgages, recorders of deeds

registrars of deeds , admnistrative agencies, governmental deparments , secretares of state,

federal, state , and local offcials , and all other persons and entities who may be required by

operation of law , the duties of their office , or contract, to accept , fie, register, or otherwise

record or release any documents or instruments, or who may be required to report or insure any

title or state of title in or to any of the Purchased Assets.

21. Except as otherwise expressly provided in the Purchase Agreement

Purchaser shall have no obligation to pay wages, bonuses , severance pay, benefits (including,

without limitation , contributions or payments on account of any under-funding with respect to

any and all pension plans) or any other payment to employees of the Debtors. Purchaser shall

have no liabilty with respect to any collective bargaining agreement, employee pension plan,

employee welfare or retention , benefit and/or incentive plan to which any Debtors are a pary and

relating to the Purchased Assets (including, without limitation , arsing from or related to the

rejection or other termnation of any such agreement), and Purchaser shall in no way be deemed

a pary to or assignee of any such agreement, and no employee of Purchaser shall be deemed in

any way covered by or, a pary to any such agreement , and all paries to any such agreement are

enjoined from asserting against Purchaser any and all claims arsing from or relating to such

agreement. Any and all notices, if any, required to be given to the Debtors ' employees pursuant

to the Workers Adjustment and Relocation Adjustment Act (the "WARN Act"), or any similar
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federal or state law , shall be the sole responsibilty and obligation of the Debtors and Purchaser

shall have no responsibilty or liability therefore.

22. Each and every federal , state, and local governmental agency or

deparent is directed to accept any and all documents and instruments necessar and

appropriate to consummate the transactions contemplated by the Puchase Agreement.

23. All entities who are presently, or on the Closing may be, in possession of

any or all of the Purchased Assets are directed to surender possession of the Purchased Assets to

the Purchaser on the Closing.

24. Except for the Assumed Liabilities or as expressly permtted or otherwise

specifically provided for in the Purchase Agreement or this Sale Order, the Purchaser shall have

no liability or responsibilty for any liability or other obligation of the Debtors arsing under or

related to the Purchased Assets other than for the Assumed Liabilties. Without limiting the

generality of the foregoing, and except as otherwise specifically provided herein and in the

Purchase Agreement, to the extent allowed by law, the Purchaser shall not be liable for any

claims against the Debtors or any of their predecessors or affilates , and the Purchaser shall have

no successor or vicarous liabilities of any kind or character including, but not limited to , any

such liability that may be imposed by statute (e. , under so-called "bulk-sale" laws) or any

theory of antitrust, environmental , products liability, successor or transferee liability, labor law,

de facto merger, or substantial continuity, whether known or unknown as of the Closing, now

existing or hereafter arsing, whether fixed or contingent, with respect to the Debtors or any

obligations of the Debtors arsing prior to the Closing, including, but not limited to, liabilties on

account of any taxes arsing, accruing, or payable under, out of, in connection with , or in any

way relating to the operation of the Purchased Assets prior to the Closing.

25. Under no circumstances shall the Purchaser be deemed a successor of or to

the Debtors for any Interest against or in the Debtors or the Purchased Assets of any kind or

nature whatsoever. The sale, transfer, assignent, and delivery of the Purchased Assets shall not

be subject to any Interests , and Interests of any kind or nature whatsoever shall remain with, and
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continue to be obligations of, the Debtors. All Persons holding Interests against or in the Debtors

or the Puchased Assets of any kind or nature whatsoever (including but not limited to , the

Debtors and/or their respective successors, including any trstee s thereof, creditors, employees

unions, former employees and sharholders , admnistrative agencies, governmental units

secretares of state, federal , state and local offcials, maintaining any authority relating to any

environmental , health and safety laws , and their respective successors or assigns) shall be, and

are, forever bared, estopped, and permanently enjoined from assertng, prosecuting, or otherwise

pursuing such Interests of any kind or nature whatsoever against the Purchaser, its property, its

successors and assigns , or the Purchased Assets , as an alleged successor or otherwise , with

respect to any Interest of any kind or nature whatsoever such Person or entity had , has , or may

have against or in the Debtors, their estates, offcers , directors, sharholders , or the Purchased

Assets. Following the Closing, no holder of an Interest in the Debtors shall interfere with the

Purchaser s title to or use and enjoyment of the Purchased Assets based on or related to such

Interest, or any actions that the Debtors may take in their chapter 11 cases.

26. This Court retains jurisdiction to enforce and implement the terms and

provisions of the Purchase Agreement, all amendments thereto, any waivers and consents

thereunder, and of each of the agreements executed in connection therewith in all respects

including, but not limited to, retaining jurisdiction to (i) compel delivery of the Purchased Assets

to the Purchaser, (ii) compel delivery of the purchase price or performance of other obligations

owed to the Debtors , (iii) resolve any disputes arsing under or related to the Purchase

Agreement, except as otherwise provided therein, (iv) interpret, implement, and enforce the

provisions of this Sale Order, (v) protect the Purchaser against (a) any of the Excluded Liabilities

or (b) any Interests in the Debtors or the Purchased Assets . of any kind or nature whatsoever

attaching to the proceeds of the Sale, and (vi) resolve any disputes arsing from the assumption

assignment , and sale of the Purchased Contracts to the Purchaser; provided, however, that in the

event the Court abstains from exercising or declines to exercise such jursdiction or is without

jurisdiction with respect to the Purchase Agreement or this Sale Order, such abstention , refusal
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or lack of jurisdiction shall have no effect upon , and shall not control, prohibit, or limit the

exercise of jurisdiction of any other court having competent jurisdiction with respect to any such

matter; provided further however, that nothing in this Sale Order shall contravene any provisions

in the Purchase Agreement concerning the processes for dispute resolution.

27. The transactions contemplated by the Purhase Agreement are undertaken

by the Purchaser in good faith, as that term is used in section 363(m) of the Bankrptcy Code

and accordingly, the reversal or modification on appeal of the authorization provided herein to

consummate the Sale shall not affect the validity of the Sale of the Purchased Assets to the

Purchaser (including the assumption, assignment, and sale of any of the Purchased Contracts),

unless such authorization is duly stayed pending such appeal. The Purchaser is a purchaser in

good faith of the Purchased Assets, and is entitled to all of the protections afforded by section

363(m) of the Bankrptcy Code.

28. The terms and provisions of the Purchase Agreement and this Sale Order

shall be binding in all respects upon, and shall inure to the benefit of, the Debtors, their estates

their creditors , and all paries in interest , the Purchaser, and its respective affiJates, successors

and assigns, and any affected third paries including, but not limited to, all persons asserting an

Interest in the Purchased Assets to be sold to the Purchaser pursuant to the Purchase Agreement

notwithstanding any subsequent appointment of any trstee(s), pary, entity, or other fiduciary

under any section of any chapter of the Bankrptcy Code or, as to which trstee(s), pary, entity,

or other fiduciary such terns and provisions likewise shall be binding.

29. The provisions of this Sale Order and the terms and conditions of the

Purchase Agreement shall be binding upon, fully enforceable against and inure to the benefit of

any trustee, responsible officcr or other fiduciary appointed in any of the Debtors ' chapter 11

cases under any section of the Bankrptcy Codc or any applicable law. Such binding effect is an

integral par of this Sale Order.

30. The failure specifically to include any paricular provisions of the

Purchase Agreement in this Sale Order shall not diminish or impair the effectiveness of such
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provision, it being the intent of the Cour that the Purchase Agreement be authorized and

approved in its entirety.

31. The Purchase Agreement and any related agreements, documents, or other

instrments may be modified, amended, or supplemented by the paries thereto, in a wrting

signed by both pares , and in accordance with the terms thereof without further order of the

Court, provided that any such modification , amendment or supplement does not have a material

adverse effect on the Debtors ' estates.

32. The stay of orders authorizing the (i) use, sale, or lease of property as

provided for in Fed. R. Bank. P. 6004(g) and (ii) assignment of an executory contract or

unexpired lease as provided for in Fed. R. Bank. P. 6006(d) shall not apply to ths Sale Order,

and this Sale Order is immediately effective and enforceable.

Dated: June -, 2005 UNI1D STATES BANKRUPTCY JUDGE
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