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VIA FACSIMILE

Mr. Michad Verne

Premerger Notification Office
Bureau of Competition

Federal Trade Commisson

600 Pennsylvania Avenue, N.W.
Room 301

Washington, D.C. 20580

Re  (redacted) Joint Venture and Related Acquisition —
Not Reportable Under Hart-Scott-Rodino

Dear Mr.Vene

On behdf of our client (redacted). | write to confirm the substance of our conversations on
December 17 and 20, 1999 and our joint conference cal with (redacted) counsd for (redacted) on
December 17, 1999, in which you advised us that no aspect of the proposed joint venture between
(redacted) described below, is subject to the reporting requirements of Hart-Scott-Rodino Antitrust
Improvements Act of 1976, as amended (“HSR”).

Specificdly, thisletter confirms your analyss as to why three distinct aspects of the transaction
are not reportable under HSR: (1) the initid creetion of the (redacted) joint venture; (2) the parties
respective contributions of their interests in severd Texas partnerships to the joint venture (the “ Texas
Transaction™) which will result in the joint venture holding 100% of the outstanding interests in each of
the partnerships; and (3) the subsequent transfer of additional assets by the partiesto the joint venture
and related transfer of control of the partnership from (redacted).
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Although we had previoudy confirmed with Dick Smith of your office that the first and third
aspects of the transaction noted above were not themselves reportable, we were unaware of the Texas
Transaction a the time of our communication with Mr. Smith. Therefore, we sought to contact Mr.
Smith to reconfirm that the Texas Transaction is not independently reportable and would not dter the
PNO's previoudy expressed view that neither the first nor the third aspects of the transaction were
reportable. Given Mr. Smith's recent retirement, you have confirmed the PNO' s position that none of
the acquisitions made in conjunction with this transaction are reportable.

Material Facts

On September 21, 1999 (redacted) executed aU.S. Wirdess Alliance Agreement
(“Agreement” or proposed transaction), pursuant to which they will form ajoint venture designed to
enhance the parties’ ability to provide nationa wireless service and other benefitsto consumers. The
vehicle for cregting the joint venture is a preexisting Ddlaware generd partnership known asthe
(redacted) d/b/a (redacted) Mobil (redacted). Prior to the creation of the joint venture (redacted)
wholly-owned by (redacted).

Pursuant to the Agreement, (redacted) and (redacted) will contribute assets to (redacted)
exchange for which, (redacted) would receive and (redacted) would retain certain interestsin
(redacted) an to consummate the proposed transaction in two stages as more fully explained below.

! The entities controlled by (redacted) own the following portions (redacted) 2%
(redacted) 34.4%) and (redacted) 37.6%).

(redacted), an indirect, wholly-owned subsidiary of (redacted) owns 60% (redacted) and PCS
owns the remaining 40%.

(redacted) is alimited partnership which is an indirect, wholly-owned subsidiary of (redacted) is
owned by four entities: 1) (redacted); 2) (redacted) Mobile Systems of Northern New Jersey, Inc.; 3)
(redacted); 4) (redacted) Inc. All four of these entities are controlled by (redacted) directly or
indirectly (redacted) Inc. isa subsidiary of (redacted). (redacted) entities are wholly-owned direct
subsidiaries of (redacted), a Delaware corporation, which is awholly-owned direct subsidiary of
(redacted).

(redacted) is awholly-owned subsidiary of (redacted) which isawholly owned subsidiary of
(redacted). (redacted) is awholly-owned subsidiary of (redacted).
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The Stage | Closing

At the Stage | closing, (redacted) will transfer to the partnership: 1) certain assets and
regulatory licenses reated to the cdlular telephone and other wirdess businesses; and 2) the net
proceeds from the disposition of (redacted) systemswhich, if retained would result in the ownership of
competing or overlapping wireless assets and FCC licenses. In return, (redacted) will issue a new
partnership interest to (redacted) entitling it to approximately 65.1% of (redacted) revenues and
gpproximately 65.1% of (redacted) assets upon dissolution. (redacted) would own the remaining
34.9% of (redacted). As presently structured, therefore, (redacted) temporarily will become
(redacted) ultimate parent entity a the Stage | closing.

Since (redacted) is 50% held by (redacted) prior to the closing, thisstep . . . The non-reportable
formation of a partnership.

The Texas Transaction

After the execution of the Agreement, (redacted) and (redacted) reached agreement on the
(redacted) Transaction. The (redacted) Transaction is composed of two agreements: 1) aU.S.
Wirdess Alliance Agreement; and, 2) through two wholly-owned subsidiaries together with (redacted)
a Purchase Agreement to acquire certain outstanding partnership interests in severd (redacted)
partnerships held by (redacted). Prior to consummating the (redacted) Transaction, (redacted) and
(redacted) through their respective 50% partnership interests in a partnership known as (redacted) have
an indirect interest in each of three limited partnerships, Dalas MTA, LP, Houston MTA LP, and San
Antonio MTA LP. (redacted) holds 80% of the outstanding partnership interestsin each partnership
(redacted) holds the other 20% interest in each of the three partnerships.

Pursuant to the Purchase Agreement, (redacted) and (redacted) through other controlled
entities, will each acquire 55% and 45% respectively of the outstanding interest in each partnership held
by (redacted). In other others, (redacted) will acquire an 11% limited partnership interest from
(redacted) in each partnership. In the Alliance Agreement, (redacted) and (redacted) have agreed that
the (redacted) partnership interests acquired by each of their affiliates shall be considered (redacted).
Stage | Conveyed Assets and Stage | Conveyed Assets respectively, for the purposes of the Alliance
Agreement. The net effect of the agreementsis that both 80% interest in each partnership presently
held by (redacted) as well as the additiona 20% interests presently held separately by (redacted) and
(redacted) will be contributed to and held by the (redacted) partnership as part of Stage | of the joint
venture.

The Stage Il closing is set to occur on the earlier of: 1) the first anniversary of the Stage |
closing; or 2) 10 days after; @) (redacted) consummates its merger with (redacted) and (redacted)




Mr. Michad Verne
January 13, 2000 CONFIDENTIAL

Page 4

abandon their proposed merger. The Stage 11 closing will take one of two forms, depending upon
whether or not (redacted) and (redacted) consummeate their merger.

(redacted)

The Stage Il Closing

If (redacted) and (redacted) consummate their merger (redacted) contribute certain (redacted)
wirdess assets, liabilities and accompanying FCC and other regulatory licenses and gpprovasto
(redacted) will contribute additiona assets, liabilities and accompanying FCC and other regulatory
licenses and gpprovas to (redacted) will issue additiona partnership interests to (redacted) and
(redacted) adjudting their relative partnership interests to reflect their contributions to the partnership.
After the Stage Il closing (redacted) will control 55% and (redacted) will control 45% of the (redacted)
partnership interests.

If, however (redacted) and (redacted) do not consummate their merger before the Stage 11
closing (redacted) will contribute the remainder of its domestic wireless operations to (redacted) in
return for additiona partnership interests. (redacted) also will contribute certain additiona wireless
assats, liabilities and accompanying FCC and other regulatory licenses and approvas to (redacted) will
issue additiond partnership interests to (redacted) and (redacted) such that (redacted) will control 67%
of (redacted) and (redacted) will own the remaining 33%.

The Consent Decree

On December 6, 1999 the Antitrust Division announced that (redacted) and (redacted) had
entered int a proposed consent decree to address any concerns the Antitrust Divison may have
regarding the (redacted) joint venture. The proposed decreeis in the form of an amendment to the Bell
Atlantic/GTE Corporation proposed consent decree entered into with the Antitrust Division in May,
1999. The proposed decree add (redacted) as a party to the earlier (redacted) decree.

The amended proposed consent decree addresses competitive issues arisng from overlapsin
the wirdless businesses among (redacted) by both the proposed (redacted) merger and the (redacted)
joint venture. The proposed decree would require the (redacted) and/or (redacted) to divest certain
assats and licenses in areas where the parties would hold overlapping wirdess assets or FCC licenses.

Discussion

Y ou have confirmed that no HSR filing would be required for the Stage | closing, the Texas
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Transaction, or the Stage |1 closing for the reasons described below.
The Stage | Closing is Not Reportable

Y ou have confirmed that the Stage | closing is not reportable under HSR because it could be
deemed to be the formation of anew partnership. Even though (redacted) aready exists — and Sate
law would treet the issuance of partnership interests in (redacted) as an amendment and restatement of
an existing partnership — we understand that it is the PNO’ s position that (redacted) is not an entity for
HSR purposes while dl of its outstanding partnership interests are held, directly or indirectly, by
(redacted).

Therefore, (redacted) contribution of assets to (redacted) in exchange for 67% interest in the
(redacted) partnership will be deemed, for HSR purposes, to be the formation of a new partnership.
Pursuant to the PNO' s long-standing interpretation that the formation of a partnership does not giverise
to afiling obligation under the HSR Act. (redacted) and (redacted) need not file HSR formsfor the
“formation” of the (redacted) partnership at Stage |. This principle further exempts from areporting
obligation both (redacted) acquisition of its 67% stake interest in (redacted) Partnership (and
(redacted) noncommital reduction in its stake from 100% to approximately 33%) as well asthe parties
respective contributions assets (redacted) as part of the formation transaction.

Accordingly, Stage | of the transaction is not reportable under the HSR Act.
The Texas Utilities Acquisition Is not Reportable Under HSR

The (redacted) Transaction can itsalf be thought of as atwo step transaction. In step one,
subsidiaries of (redacted) and (redacted) will each purchase for cash or cash equivaents 11% and 9%
respectively, of the outstanding partnership interests in each of the three (redacted) partnerships. Since
neither (redacted) or (redacted) will hold 100% of the interests in any of the partnerships as aresult of
this acquigition, the PNO would not treat the acquisition of the partnership interests as either an
acquisition of assets or of voting securities and therefore such acquisitions would not trigger an HSR
filing obligation.

In the second step of the (redacted) Transaction, (redacted) and (redacted) will each contribute
their newly acquired partnership interests to their (redacted) joint venture as part of the Stage 1
Closing.? The effect of contributing their respective independently held interests in (redacted) dong

2 (redacted) and (redacted) shdl effect their contributions to (redacted) in either of two
ways. (1) by directly contributing the partnership interests each firm has acquired from (redacted) or (2)
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with (redacted) contribution of its 80% interest in each of the three partnerships, resultsin the
(redacted) partnership holding 100% of the outstanding interests in each of the three partnerships
involved in the (redacted) Transaction at the close of Stage | of the (redacted) joint venture. Although
(redacted) will control more than 50% of the outstanding partnership interests in (redacted) at the
closing of Stage 11, you have advised us that it isthe PNO's position that neither the (redacted)
partnerships held directly by (redacted) for the purpose of triggering afling obligation for 100% of the
underlying assets of those partnerships.

Y ou have explained that where there are severd partnershipsin the chain of contradl, it isthe
PNO’s position that a Sngle, non-partnership person must control 100% of the interestsin the
partnership that is at the highest tier within the chain for the non-partnership person to be deemed to
have made a reportable acquistion. In this case, Snce (redacted) and (redacted) will both hold
interests in (redacted) at the close of Stage | and the close of Stage 11, neither will be deemed to have
acquired 100% of the underlying assets of the partnerships that are acquired by (redacted). Thus, the
(redacted) Transaction will not be reportable.

Stage Il is Not Reportable Under the HSR Act

During our conversations, you confirmed that Stage |1 of the proposed transaction will not be
reportable pursuant to 16 C.F.R. 8802.70.

Section 802.70 exempts transactions from the requirements of the HSR Act if inter dia, “assets
are to be acquired from an entity pursuant to or in accordance with . . . [a] proposd for a consent
judgment that has been submitted to a Federd court by the Federal Trade Commission or Department
of Justice and that is subject to public comment.” 16 C.F.R. 802.70 (c) [emphasis added]. The
proposed consent decree — as well as the complaint and competitive impact satement — address the
aleged competitive effects arising from the (redacted) joint venture, the (redacted) merger, and the
combined effect of those two transactions. Indeed, the decree specificaly references both the
(redacted) Agreement and Plan of Merger dated July 28, 1998 and the U.S. Wireless Alliance
Agreement among (redacted) AirTouch Plc dated September 21, 1999, and provides for divestitures
of defined “Wirdess System Assets’ in specified “ Overlgpping Wirdess Markets.”

Given these facts, you have confirmed that the transfer of additiona assetsto the (redacted)
partnership pursuant to Stage |1 of the (redacted) Agreement and/or the (redacted) merger would be
transfers assets from entities “ pursuant to or in accordance with” the proposed consent decree, and

by contributing the wholly owned entities each firm crested to acquire and which presently hold their
respective interest in the (redacted) partnerships.
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therefore would exempt from HSR reporting requirements pursuant to 16 C.F.R. 8 802.70. Thus,
(redacted) and (redacted) would be rdlieved of any HSR filing obligation that might otherwise arise for
Stage |l of their transaction.

Although 8§802.70 isitsdlf sufficient to relieve the parties from any filing obligation for Stage 11
of thelr transaction, we aso discussed whether the PNO’ s interpretation of the non-reportability of
partnership formation also may exempt this transaction. The Agreement obligates both (redacted) and
(redacted) complete both stages of their proposed transaction. Both stages are interrelated parts of a
single transaction, even though they will be temporally separated. Accordingly, Stage 11 arguably is not
reportable for the same reasons that Stage | is not reportable. We understand, however, that you
disagree that afiling would not be required on this basis for avariety of reasonsincluding: (1) that the
timing of the Stage Il closing is uncertain; (2) the form and amount of contributions to made at Stage I
depends on events outside of the parties control (state and FCC approvals for the (redacted); and (3)
control of (redacted) will change a the uncertain time of Stage 11 closing.

Accordingly, you have advised us that were it not for the 8802.70 exception, the reportability
of Stage Il would depend upon whether state partnership law treats the change in respective interests of
the partnersin (redacted) as areformation or continuation of the then-existing (redacted) partnership.

If viewed as a reformation, then both the shift in control and the associated contributions of assets to the
partnership would not be reportable. On the other hand, if viewed as a continuation of an existing
partnership, the transfers of assets from the parties to the joint venture may be viewed as areportable
assets acquigtion if the other jurisdictiond thresholds were met. Int is unnecessary to further evauate
theses issues, however, given your confirmation that 8802.70 exempts Stage |1 of the transactions.

Conclusion

For the foregoing reasons, it is our understanding that you have agreed that each of the
following acquistions is exempt from the reporting requirements of HSR: (1) the acquigtions to occur at
the Stage | closing of the (redacted) joint venture; (2) the (redacted) transaction described above; and
(3) the acquisition to occur at the Stage 11 closing of the (redacted) joint venture.

If you believe that this|etter isin any way inconsistent with the advice that you have rendered in

this matter, | would appreciate your caling me as soon as possible. Asaways, we gppreciate your
assgtance and that of the entire Premerger Notification Office.

Sincerdly,
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cc: (redacted)

(redacted)

(redacted)

CONFIDENTIAL



