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Michael Verne

Premuerger Notification Orfice
Bureau of Competition

Federal Trade Commmission

7th & Ponosylvamia Ave., NLW.
Washington, I . 20580
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[ am =viting to confirm my uzderskinding of telephone conversations we had oh Sepiamber
28. 2008 and September 29, 2000 concerning the pot=ntial regortabllity under the Hart-Scott Rochm
Antitrust Enproversents Act (“HSE Act™) of 2 proposed itantsaction discussed below, | 1 ;

[

As we discussed, our client, Corporation A, intends o enter o an  agreement
(“Agrecment™) with Corporation B relating o an intelleciual properly pumifolio (“Tocllectia)
Property Porifolio™) currently oemed by Corporalion B.

In cotsideration of rights and optiohs granted 1o Corporation A undet the Apreement. upon
cxecution of the Agreement. Corporation A will make a payment of $13 mitlion to Corporation B,
and within sixty days of this Agteement will make a payment of $500.000. In addition, within
thirty days of the jssuance of a certain patent. Corporation A. upat written natice by Cotporation B,
will pay Corporation B $5 miltion, fifty percent of which will be a credit against the puichase price
fat the possible purchase. discussed below, of the second fifty percent interest in the Inmllechial
Property Porifoliv.  Further, at the eng of each twelve month period until Corporation A putchases
scine gwnership interest in intellectual property from Corporation B, Corporation A will make a
payment to Corporation B of approximately $800,000. 1 cullectively refor ta above payments as the
“Initial Payments.” The Taitial Payments will be made regardless of whether Corporation A
rarchases an ownership interest in the Intellectual Property Portfolio.
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The optioas and rights Corporation A will be receiving at the point of executing fhe
Apreement are as follows. Firgt, no later than ten days after the issuance of the first patent in
Corporation B's Intellectual Property Porifolio with an acceptable clalm ("Acceptable Claim ™),
Corporation A shall purchase from Corporation B for $37.5 million a Afty percent interest in the
Trtellectual Property Portfolio. However. if an Acceptable Claim does not ever issue. Cotporation
A has mo obligation to purchase a fifty percent inferegst in the Intellectual Property Portfolio.
Second. for a period of six months after the jssuance of the first patent with an Acceptable Claim.
or with prior written notics, Corporation A haz an option o purchase the other 50% of the
Inteltectus] Property Portfolio fur 2 purchase price of approximatety $43.5 millich.

The rights acquired By Corpotation A ar the point of executing the Agreement include the
tipht to fie and prosecute certain patent applications owned by Corporation B although these
applications shall Be filed, prozecsted and maintained in Corportion B°s name and Corporation B
shall be consiited in the process. Corporation A may acquire ownership of these applications and
the underlying inteilectual property if % z2cquires Carporatiom 8's Infellecitzal Froperty Portfolio
putsuznt ko the options and rights discussed sbove.

If. at the time of the isstance of the last patent in the Intellectual Property Portfolio. none of
the patents contain a1 Acceptable Claim. and Corporation A has not elegted to perchase at istercst
ity the Intellectual Propery Portfolio, Corporation A shall purchase an ownership interest in some
inteliectia) property owned By Corporation B, to be agreed tpon by the patties, for a purchase price
of $12.5 million.

You concluded that the making of Initial Paymetits from Corporation A te Cotporation B it
advance of the acquisition of a bencficial ownership interest th Corporation B's intellectual property
does not meressitare first comducting an FSR filing even zssmming the size of the partics test is met.
You cotfirmed that the tights discussed above to acquire 50% or 100% of the Intellectual Property
Portfofie should be deeroed optionts since there is ho certainty that Corporation & will acquire or be
obligatcd ter acguire the Hrst ffty percent inerast i the Tielleciual Property Portfolio. and there is
no phiigation for Torporation A 1o acquive the second fifty percent ittercst in any event. ¥You also
confirmed thal the acruisition of options and rights such as these are not reportable under the HSR
Act, and rhat the acquisition of the options and righis does tiot constitute the acquisition of beneficial
awpership in Corporation B™s iotellectual property.

Additivpaily, you confintied that acquiring rights to file and prosecute cerin patent
applications owned by Corporation B would not constittte acquiring beneficial ownership .in the
underlving mtellectual properfy because these applications shall be filed. prosecuted and maintained
in Corporation H's name. and Corporation B shall be conslted in ibe process.

! Corporation A must priot 10 a cettain time designate in writing what claims it decins to be Acceptable
Clatms, of subsequently may desighate in writing what clajms are Acceptable Claims with Corporation B's
CORsEnt.
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You also confitmed that the Injtal Pavments would not be deemied fo b payine
cunsideration for a potentially SR reporiable asset acquisition because Cotporation A will oot
necessarily acquite dny gwnership intercst in Corpotation B's Intellectual Property Putticlio despie
making the payments. You further confirmed that this would stll b the case evern though 2 the
time of the issuance of the last patemt ip the Tmellectua! Property Portfolio if none of the patents
contain an Acceptable Claim. and Corporation A has not elected to parchase an imerest in the
Tntellectual Preperty Portfollo, Corporation & is tequired to purchase from Corporation B an
ownership interest in some imeHectual property owqed by Corporation B, o be agreed upon by the
partizs, for a purchase price of $12.5 millior.  You noted that separate consideration was being paid
far this ownership interest.

Please et me know as soon as possible if you disagree with any of the coticlusions discussed
above, or if I have misunderstopd any aspect of vour advice. Thank you for your assistance in this
maiter.

Very truly yours,
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