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October 6, 2000

BY FACSIMILE AND FTRST CLASS MAIE

M. Michael Verno

Prermerger Notification Office

Burcau of Competition, Room 303

Federal Trade Commission

6th S¢rect and Pennsylvamia Avenue, NV,
Washington, DC 20530

Re:  HSR Advice
idear Mike:

I am writing to you to confirm my underatanding of g telephone conversation
we had on Oetober 4, 2000. Following ts a description of the transaction I deseribed to you
in part during that eonversation, including additional facts we did not discuss on Octaber 4.

A, B, and C are each thair own ultitnale parent entitics ("UPE's") under ihe
HSE Act and its implementing regulations. A, B, and € will form a limited lakility
company ("LLC"} to sequire assets that comprise an operating unit of Y. A, B, and Cwill
contribute fo the LLOC at the time of its formation only the cash necded to aequire assels
tromm Y. 1 The LLC will not have regularly prepared financial statements at the time of its
formation.

A is guaranteed an annusl payment of 10% of A's inital investment
amount, 2f and the vight to appoint one of LLO's five directors, T{ there iz a default in
guarantced payments, A will get the right to appoint an additional diveetor. Upon the
liquidation or sale of LLC {or its assets), A will receive 49.9% of the proceeds of the first $12
million, and 40% of any proceeds in excess of $12 million.

i It is contemplated that LLC will also horrow money frowm a thied party to help pay
for the aseets of Y.

o It is presently contemplated that the puaranteed payments will come from LLC's
profite, If profits arer’t sufficient, then the payments oy come from A's and Ba eapital
accounts, T rr——
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B is puarantccd an annval payment of 6% of B's initisl investment amount,
and the right o appoint vne of LLOC's five directora. 1E there is a default in guaranteed
payments, B will get the right to appoint an additional director. Upon the lignidativn or
sale of LLC (or its asseta), B will receive 40.9%% of the procesds of the first $12 million, and
20% of any proceeds in axcess of $12 million.

C will be the muanaging member of LLO. C will not receive, in exchange for
its investment tn LIC, any guaranteed payments. However, Cwill have the power to
appoint three of LLC® five directore. Upon the liguidation or sale of LLG (or #ts assets), C
will xeceive .2% of the proceeds of the first 512 mitlion and 40% of any procecds i1 exoesa of
$12 millian. C or an entity under cormman control with C will mapage the sssets of L. |n
exchangs for it management servicas, O will be paid 8 minioom fxed monthly
mandgement fee plus 3 contingent fee based on the fnancial performance of Che assets.

The eontingent fae wifl be 100% of the profite of LLC aftor distribution to A and R of the
snaraniesd payments described above.

Hnder the facis described above, and based upen our telephone conversation,
I undarstand that LLC would be deemed its own UPE at the time of its formakion. Becanse
it will not have regulaciy prepared financials af the time of its formation, and bacause it
does not have to include in its pro forsta Boancials the roeney contributed to it by A B and
C to acguire the sssets of Y or the money it will berrow feom & third party to acgquoire the
assets of Y, LUC will oot be a $10 million person at the time it acquires assots from Y.
Thua, LI aciuisibion of assels from ¥ would not be reporiable ander the HSR Act.

Please cal me to confirm that my HEE aoalysis of the lransaction described
above 1s correct. As always, thanks for vour help.

Best regards,
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