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October 10, 2000
Mike Vern £
Fedetal Trade Commission i
Washingron, InC. 20580
B ]
Re: HER Question J
Dear Mike: e

As a follow up e our telephone cetversation enrlier today, the Gllowing is a summary of
the transaction in question and your answer to the question pased.

In the transaction in question, Compeny A end Company B will consolidare by forming a
Holding Company with two subsidiaries, Sub-1 and Sub-2. Af the effective Hme; (i) Sub-1 will
merge inta Company A, (ii) Sub-2 will meape ima Company B; (jif} stockholders of Company A
will exchange all of their shares of Company A for shates of [Lolding Company; and (v}
stockholders of Cotupany B will exchange all of their sheres of Compeany B for shares of
Holding Company. The reaalt will be that Company A and Company B will become wholly
owned subsidiaries of Helding Company, which will be owned by the former stockhalders of
Compeany & and Company B. ' :

One set of filings tn be made in eonnection with this transaction will be by sharcholders
of Company A and Cempany B for thefr acquisition of Holding Company voting securities {the
“Sweck Acquision”). Under 16 CF.K. § 801.2(¢), this transaction is separate fram the
consolidation itself, with Holding Company 2s the “acquired porson.” As stafad in 15 US.C,

§ 18a(a), “na person shall acquire” voting securities “unless both persons file notification”
pucsuant to the HER Act, Our interpretation of thess provisions is that, under the sircumstances
described above, it is the acquiring person’s responsihility to defcrmine whether they need to file,
and that the acquired person {Holding Company) will not be Habile for vielation of the HSR Aet
for issuing shares ta an acquiring person if that person Bils 1o file as equired by the HSR Act.

In our phone eonverestion today, you indicated that although the above poeition is not
explicitly stated in the HER Act or the regulations, it is the position {hal the FTC would take
. under the ifmitad circumatances described above.
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If1 have misstated our conversation, or you do not agree with the positiva as stated,
please call me at your carliest conveniense.

Sincerely,
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