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Novemboer 21, 2001

M. Michael Verne

Premerger Natification Office

Bureau of Competition, Room: 303
Federal Tracde Commission

6™ Street & Pennsylvania Avenue, KW,
Wushington, D.C. 20580

ear Mr. Verne:

This is to confirm the conversations d I had with you on
November 2 und 16, 2000 relating to the deterniination of the consideration and filing
parties in the following transaction.

Company A is going 1o purchase the stock of several corparations whose only
assels arc interests inan LLEC, The corporations jeintly own 100% of the LLC, but none
owis 50% or moge. The consideration for the purchase of the LEC 15 stock of Company
A, cash and either the assumption of lahilitics ol the LLC or payment of the liabilities of
the 1.0 at the closing. The debt of the LLC is guaraniced by e cotporations baing
acquired or theit witimale parent enlities of ntervening corporations.

You advised us that since the substance of the acquisition was the purchase of the
LLC interests that we should lock through the eorporate ownership to the LLC. Asa
result the filing parny would be the LLC as the seller and Compeny A as the purchaser.
You further advised that since an 1.§.0C was being purchased, a filing would not need to be
made [or staggared closings except for the last acquisition which would convey
ownership of 100% ofhe LLC interests to Company A,

You also advised us that in calenlating the purchase price we should include the
dehbt that will e assumed or paid as the acquisilion of an LLC is considerad to be an
angquisition of asscts.

The consideration lor the porchase of the TLC intercsts will be stock of Company
A, which is publicly traded. The value of the stock should be determined in accordance
with 16 C.T.R.§ 801.10. Liabilities discharged by the transactions would not be addad o
the valus of the sceuritics of Company A received by the sellers.
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We appreciale your advice on this matter, Please call m
# should you disagree with any of the above. Thank you v
much.
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Management Buy-Oui

1. Manager A and Manager B, who are each smmployed by XYZ Company, will establish a
Delaware LLC ("MBO LLC") with paid-in capital of $3 million. It will have no other assets.
They will each hold 50% of MBQ LLC. Neither hos sales or assets above $10 million.

2 MBO LLC will cetablish a Deluware corporation 25 it subsidinry ("Newco™). Neweo will
have lwo classes of sharcs: perforred apd common, cach with voting righls. MBO LLC will
coniribute 5 milkon lo Neweo, and in retum it will rooeive all of Neweo's commen stock.
Neweo will not have any olher asscts, o Ed

3 Newco will borrow $3% from Bank for the purposc of purchesing the widget business of
XYT Company (secured by senior note and secuniy intevest in asscts of Newco). This purchase
iransaction will invelve Newco soyuiring (i) the assets of the US widget business and (i) the
shares in 4 Puerto Rican subsidiary which will then hocomae a subsidiary of Newco. The
cotsideration paid for the busimess is:
(i) Mewoo will issue voting, preferred shares e XYZ Cumpany (which will
vonstitate 2094 of the eutstmnding voting securitjes of Wewes). Thevalue of these
preferred securities ufter closing will be $20 million.

(i)  Neweo will pay XYZ 563 million in cash (#e. the sum of the initie} capilal
vontribution of $5 millicn and the $58 million horrowsed from the Bank),

4 XYZ Company will stot have flig contractual nghts (o contro? the board of directors of
Neweo.

5. ‘The asaets of 3XYZ Company before and after ihe transaction will exceed $100 million.
&. WNeither Manager A or Manager B has assetg ov sales excoeding $5 million.
7 All etepe are to oceur concurtently.

When acquiring the prefirred shates of Newco, is Newea alrcady considored (o own the
asgets 5o Lhal the acquisition of the preferred shares triggers an HER filing? W -
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