December 7, 2000

BY FACSIMILE

Patrlck Sharpe, Esgquire

Premgrger Notification Office

Bureav of Competitien, Room 303
Federal Trade Connnlssion

&% Stveet and Pennsylvania Avenne, N.W.
Washington, D.C. 20580

Dear Mr. Sharpe:

Thamk you for speaking mmme or November 29, 2000,
concerning passible Hart-Scott-Ro 185 0 A transaction that one of oor clients is
copsidering. I am wiidng to snumarize thefacts we prtsented to you and the comments
vou made to us.

Our clie, Company A, isa peu:oleu‘m company engaged in the distribution of
refined petroleun products such as gasoline, diesel tucl, béating oil, residual fiel oil end
jet fuel. Company A is considering fhe acquisition of assets from Conipeny B, which
holds long-tenn confracts 1o operate storage tanks and related equipment ar several
petrolsum terminals for refined petrolenm prodncts. The pmchase price Company 4
wonild pay for these long-torm contracts is $14 m:lllmn

The igsue that led to oy conversation 'was how to treat refined petroloum products
1hat arc in the petrolovn terminals. These products are owned by Company C, a
financial institution that does business with Company B, Company B has a conttact with
Company C that requires Company B to buy the products inl the perol=um temminals if
Campany B's contractual relafionship with Company C ends, 'If Company B sells itz
long-term contracts to Company A, Company B's contrace with Company C will
terminate. In that event, Comparny B will have fo acquire the produdts in the petroleun
lerminals, Becatse Campany A s already in the petroleum bnsme.ss, ithasftsowm |
products and dovs not riged the products that are i the pzﬁ'olaum termlmls but it will
have to acquire those pmducts if Company B pucchasss them, -
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Company A's acquisition of the long-tetm contracts alone would not be -
repostabls becanse the selling price of the sssets i less thet §15 million. The produsts in
the petroleum terminels ere not Row part of the assets of Company B, but i the contract
between Company B and Company C terminates, Company B would acquirs the products
for a moment in time and then pese tile to Company 4. Company A bas po way to
determine now what the vahie of the praduets in the petraleum tetmirals would be at the
time of elozing, but we assume the valne wankd be encngh to meke the emtirs transaction
more than £15 million, if the products mthcpmlcmtenmmls must be added to the
payments for the long-term contracts,

[t was your positian that if Company A acquires the products in the petrolewn
terminels from Company B, even if Company B only owns thetn for an instant, the vatue
of those products must be added to the value of the long-term contracts to deterrning the
size of wansacton

You said it would be better i Company A could acguire theee products directly
from Corapany C. Tt s oty imderstanding that in that case the fansaction belwers:
Company A and Company B wonld be below the level required to meet the size of
transaction test and would not be repmtablc Cumpany A now is tj-rmg to deternins if
that can be done,

Fleoase telophone me if [ have msundcrsmud your podition. Agam, we appmmatc
YO COMinents.
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"+ ISUMMARY OF HSR ANALYSIS - -

Buyer has tcﬁtal assets 01' m‘:t sales il cx-:.éss 0f$10l} ml]lmn.

Target has total assets of het sales in excess of §10 mllhcm.

This 15 a transaction that will rasuh in the fallw.wg:

3 Target, curmently a corperation with commmpmity members, will be restructured to have
two corporafe members, Pareni (2 new corporadon) and Buyer. The community
members of Target will becotae the mernbess of Parent. )

4, Buyer will contribute assets and cash (37,000,000) to Target.

5. Target will disirbute cash (£4,000,000) o Parent.

&. Through the rights g[a.utod in Target's Corporate Bylows, Buyer will appoinr 4 Board
members, Parent will appoint 4 Board members; local physicians will appaint 3 Boaerd
members, @nd ong ph,ysicim will serve ex afficie with vofing rights,

7. Target's Articles of Iricomparation state ti:laz upson dlssalu'rmn, Parent and Buyer will

L equally share in the diainbmon of assets ' :
-Aualﬁl . ' )
' I “Thisis a re.r;tmchmng nf mm:nbelshlp ina non-pruﬁt, fion-stuck corpokation that has the
effect of combining two busineises and is wemed as 2 merger or consolidarior,
MO.Z  —Therefore, this is an acquisition of voting securities, but is treated ag an asset i
nff"!'m ﬁﬁ““fm valuation purposes (Iatefpretations 99, 105, 115; §801.2(d).
|2

2. As o result n_f-:luector voting nghis, Buyer and Parent will each hold 33% of the voting
securities of Target (§801.12(b}). «—ay0

3. Buyer and Parent may be viewed as baving the contractual tight to appoint 33% of the
ditectors (Interpretation 64). “f ¢4 .)

w
4. Buye: does mot control Target becanse §801.1(b)(13#) does not apply, P\&:'&‘- & B
» 5. Buyerlstheacqmnngpsmon Targe;trs tlleacqlm.'edperson y{ s

5. The value of the voting sceurities is determined by the value of the asscts (Interpretations

99 and 115) —~ ASSET u‘ »uf QN — o ¥ ls
) "Ti:LB va.luz- of the. asse[s is based oo fa]r market value ar the acquisition prjc.e whichover iz

- v preater. Acqtusmmi brice is ﬂ:le sum of the property and cash that Buyer ia contributing
'{§301 10(b). &GM’—E '
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' The trasdotion sadisfies - TAGNIIAY [15%]. st ?A(n){E)(B} [$15 mnnog,]
“(§R01.1¢b), §&O1. l(c), Triterpretation 242) The transaction is excmpt under §302.20
“because:

'a.' Buyer wﬁl wot hold thére than §15 million of the assets of Target (33% of
$22,000,000} lm.dl:l' §B02 20{e); and/or

Buyer will not control Terget under §80Z.20(h).




Comnunity Membars -

Parent Corporation B
(pame to be determined) . e

Corporate members of Target

‘Seleets 4 directors of Target,

: : - Selects 4 dircctors of Target,
representing Parent Corpofation .

represemting Buyer

Tﬁfg';et .
Board of Directors

12 Teraet Board Members
=« Four {4} appoired by Parsnt Corporation
«  Four {4} appoiirted by Buy '
= Four Physicians* -

* Two employed physlmans. Cluef of Swff (2% afffeia with vc;‘te);
ane physician clected at-large by the Medical Staff. :
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