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Verne, B. Michael

From:

Sent: Friday, September 08, 2005 3:06 PM
To: Verne, B. Michael

Subject: Section 802.1(d) Exemption

| have a situation where a client is selling some manufacturing equipment for approximately
$73,000,000. The machinery seems to meet the definition of a "durable good", as it is designed to
be used repeatedly and has a useful life of greater than one year. Furthermore, the Acquiring
Person will represent to us that they are acquiring the machinery for resale to an entity not within the
Acquiring Person (which seems to meet the 802.1(d)(1) exemption).

The question is with regards to whether or not this is an Operating Unit. The Acquired Person is
ceasing to manufacture a particular product located in a particular facility. The sole activity in this
facility is the manufacture of this particular product and the machinery represents the bulk of the
assets located at such facility. However, the Acquiring Person is not acquiring any intellectual
property associated with this machinery (i.e., what they use the machinery for is their business), they
are not acquiring any inventory, raw materials or any customer lists and they are not acquiring any
real property or structures which currently house the machinery. Nor will any of the employees be
following the equipment. So although the Acquiring Person is buying the bulk of the hard assets of a
particular business in a particular location, the Acquiring Person would require a lot of effort and
expense to recreate this business.

With this fact pattern in mind, is an 802.1(d)(1) exemption appropriate?

Please let me know. | can be reached via e-mail or by phone at I Thank you as
always. _
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Pursuant to Treasury Regulations, any U.S. federal tax advice contained in this communication,
unless otherwise stated, is not intended and cannot be used for the purpose of avoiding tax-related
penalties.

The information contained in this E-mail message is privileged, confidential, and may be protected
from disclosure; please be aware that any other use, printing, copying, disclosure or dissemination of
this communication may be subject to legal restriction or sanction. If you think that you have received
this E-mail message in error, please reply to the sender.

This E-mail message and any attachments have been scanned for viruses and are believed to be
free of any virus or other defect that might affect any computer system into which it is received and
opened. However, it is the responsibility of the recipient to ensure that it is virus free and no
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