----- WAL ICH VDD DAY=
From: @01t (o)

Sent: Wednesday, April 12, 2006 9:58 AM
To: Verne, B, Michael
Subject: Re: Question

| know that the irrevocable proxy to vote 50% or more confers control. |
was confused because in the original scenario, the person's proxy was for
less than 50%. He only reached 50% by combining his ownership with his
proxy and | always understood that you had to EITHER own OR have the
contractual right. Can you confirm that it is correct to combine direct
ownership votes with proxy votes? This really has nothing to do with my
current question, but it threw me for a loop and { want to be clear
particutarly since it has broader ramifications. For example, if an
executive shareholder owns 48% and has proxies for another 12%, is he now
the UPE? Does it hinge only on whether the proxies are irrevocable? |
believe in the executive scenario, we have been told that the executive
shareholder is not the UPE. | don't know, though, if those proxies were

irrevocabie.

| also want to be clear that the shareholder who owns at least 50%, but
cannot vote the shares that it owns because they are subject to an
irrevocable proxy held by another still is considered a UPE.
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The combination of irrevocable proxies with di i -
irect heiding of iti ; -
to vote 50% or more of the shares does confer control. 9 07 voling securities that results in the abilty

| think that the analysis in your original h ical i i '

k | ypothetical is a different issue. In your exampie. A
gcf:sqzminghc?dgtrof of D $ corp thro_ugh‘ thgz conversion of non-voting stock to Zoting secEriti’es WE?;acause
Ds nt y noldings consisted of minority interests (44%) in 8 and C, the acquisition of D votin
SSOUIS! l{zs( az; ig?{gfédl;r;?nf{t :t?cfni because the value of the minority interests do not count togaard the

MM or non-exempt assets in that exemption. However, the
gcguz;::;ons ?fh Bi g_nd C s;tock are potentially reportable, and going forward, A will co,ntrol %%?gnéi ?i:lyd

¥ viriue of holding 54% of the voting securities of sach. I'm not sure from our initial exchange of

e-mails why control of B and C was an issue, D '
of D's corp voting sourtes b ey - D controls both, but that doesn't affect the reportability

Yes the key is that the proxies are irrevocabl
| _ e. It has always been my understandin
proxies are revocable, so that is probably what was geing on in your gxecutive e-:f(arrtgpit:-;.‘51 Hmost

| aiso can confirm that a person that holds 50°% i iti
la _ ' o of the voting securities i i
it it has given away the right to voie the shares by irrevocab?e Proxy. °f &n fssuer st controls even
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