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Verne, B. Michael
From o .
Sent: Manday, August 24, 2008 1:12 PM
To: Verne, B. Michael

ce: NN

Subject: HSR Question

Mike, hope you had g great vacation. Sorry to add to the re-eniry pain, but_and [ are working on a transaction
and would appreciate your help with respect to an HSR question, the nature of which s outlined below.

We represent Company A, which owns the general partner of Company B, a master limited partnership with publicly traded
common units representing limited partner interests, Company A is transferring certain assets to Company B in return for
Company B's issuance of additional common uriits representing limited partner interests in Company B and Company B's
assumption of certain debt from Company A (the “Transfer") and a question is presented as to whether an HSR filing is

required.
I. Factual Circumstances
The factual circumstances are as described below.
Partnership Interests Outstanding
Company B has the following outstanding parinership interests:
* 8,365,545 common units heid by public — representing a 43% limited partner interest
* 4,428,067 common units held by Company A — representing a 23% limited partner interest

* 6,325,000 subordinated units all of which are held by Company A — representing a 32% limited partner interest

® 389,642 general partner units all of which are held indirectly by Company A through its ownership of the general
pariner ~ representing a 2% general paniner interest

* Incentive Distribution Rights (IDR's) ali of which are held indirectly by Company A through its ownership of the

general partner — which entitle the holder to increasing percentages {up to 48%) of Company B’s distributions if
the per unit distributions exceed the minimum quarterly distribution ($0.35 per unit)

Profit Distributions

The provisions of Company B's partnership agreement relating to cash distributions provide that ail cash on hand is tg be
distributed at the end of each Quarter, less reserves established by the general partner.

Distributions during the current subordination period are made according to the following formula:

a. First, 98% to the holders of the common units and 2% to the general partner until each commaon unit has recejved a
minimum quarterly distribution of $0.35.

b. Second, 98% to holders of common units and 2% to the general partner until any arrearages in payment to comman
unithelders from prior Quarters are made up (subordinated units do not accrue arrearages).

¢. Third, 98% to hoiders of subordinated units and 2% to general partner until each subordinated unit has received a
minimum quarterly distribution of $0.35.

d. Then according to a schedule where all common and subordinated unithalders are paid pro rata, 2% is paid to the
general partner, and an increasing percentage of the distributions (up to 48%) is paid to the holder of the Incentive
Distribution Rights,

8/24/2009



Page 2 of 2

Thus, under this formula, the profit payouts are variable: if enough cash has been generated in a quarter to make the
minimum quarterly distribution to all unitholders ($0.35 per unit}, then in such circumstances Company A would receive
greater than 50% of the cash distributions for that quarter since Company A owns 57% of the total common, subordinated
and general partner units and all of the Incentive Distribution Rights. To the extent that there is not enough cash to make the
minimum quarterly distribution to afl unitholders then the holders of common units are entitled to receive the full minimum
quarterly distribution prior to any amounts being distributed on the suberdinated units. Accordingly, in this situation,
Company A could receive less than 50% of the total cash distributions for that quarier since Company A owns only 35% of
the outstanding common units.

In each of the quarters since Company B's initial public offering, it has paid at least the minimum guarterly distribution
and Company A has received at least 51% of cash distributions. Company B received 58% of the cash distributions paid in
respect of the second quarter of 2009. The same general profit return is expected in the future but, of course, is dependent
upon the actual performance of the business.

Distribution of Assets on Dissolution After Payment of Debts

The distribution of assets on dissolution is made in accordance with the capital accounts. Aifter assets are sald and
creditors paid off, a calculation is made of net termination gains or losses which are then attributed to the specific capital
accounts. At this point investors are paid under a formula similar to that described above for profits. Certain mechanics of
the calculation are designed to increase the likelihood of the comman unitholders receiving back their initial unit price but in
some factual circumstances this would not occcur and the holders of subordinated units would receive paymenis even if the
commeon unitholders did not receive back their initial unit price.

For purposes of this inquiry, it should be assumed that Company A would not receive 50% or more of the assets on
dissolution. (The actual full calculation has not yet been made.)

ll. Question Presented

Under these factual circumstances and assumptions, is Company A deemed currently to contrel Company B such that it
can rely on 16 C.F.R. 802.30 in making the transfer or would a filing be required because Company A is not deemed to
control?
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Thanks very much.

gluslet

Treasury Circular 230 Disclosure: To the extent this communication containg any statewment regarding federal taxes,
that statement waz not written or intendsd to be used, and it cannot be used, by any person (i) as a basis for avoiding
federal taw penalties that may be iwposed on that person, or (ii) to promote, market or recommend to another parcy
any transaction or matter addressed herein.

CONFIDENTIALITY NOTICE: The information in this email may be confidential and/or privileged. This email is
intended to be reviewed by only the individual or organization named above. If you are not the intended recipient or an
authorized represantavive of the intended recipient, you are hereby neotified that any review, dissemination or copying
of this email and its attachments, if any, or the information contained herein is prohibitad. If you have received this
email in errecr, please immediately notify the sender by return email and delete this email from your system.

Thank You.
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