Mr. Richard Smith VIA FA
Promerger Notification Office

Bureau of Competition

Federal Trade Commission

6th Street and Pennsylvania Avenue

Washington, D,C. 20580

Re:  Bection 18a(c)(1) Exemption for Acquisitions of Income-Producing Real Estate
by Real Estate Investment Trusts and § 18a(¢)(9) Exemption for Acquisitions
of Voting Securiti¢cs as a Passive Invastment

Dear Mr. Smith:

5,000,000.00. In our conversation, you confirmed yoUY policy s stated in my November
8, 1992, lotter to you that the acquisition would be exempt under § 18A(c)1) as an
acquisition of goods or realty in the ordinary course of business. However, I indicated to
you that the Company had the option, insterd of paying cash, to pay for the acquisition by
the issuance of its duly-registered shares of stock to You indicated that the
acquisition of stock by the purchaser could potentially require compliance with the reporting
iuirementn of the Hart-Scott-Rodino Act, Wa believe that the acquisition of stock by

would be exompt under § 18a(c)(9). However, if possible, we would request your
oneurrence in our opinion. The following paragraphs provide an overview of the
transaction and our reasoning for the exemption under § 18a(c)().

As of September 80, 1992
properties, located main! :

v owns or has an intersst in

6% Interest 1n the
presently owned by the Company. Further, ag part of the purchase transaction,




Tl o ve v u.-surn— &VL VLU LVIVUIN O

My, Richard 8mith
November 17, 1992

Page 2

intonds to fee intereat in the adjaining el Cadues u pevrHinn nf the
ﬁmd owned %hich the Company presently ground-leases on a long-term
ground lease and on w, Company has previously developed a 65,000 squeare foot

bullding. Under the applicable agreement, the Company can pay the purchase price for
these properties, at ita option, sither in cash or through the issuance of 400,000 of its shares
at the time of the exerciss of the option to purchase by the Company. The Company has
elected to pay the purchase price by the issuance of 400.000 shares of its stock (the
“Payment Shares”). Under the terms of the contract, as the right to require the

Company to repurchase any of the Payment Shares own #on the one-year
anniversary of the Cloaing Date of the transaction, at a stipulated price. The Company

will then be obligated to repurchase such Payment Shares at a per share prigg which shall

be an amount which, when added to the net proceeds of any shares acld prior

to the oneyear anniversary of the Closing Date, plus the value of any Payment Shares

which elacts to retain (based on the average per shara eloging prica nn the Nawe York_
Stock Exchange during the ten days Immediately preceding the repurchase demand), would

produce a total payment of $15.2 million. It should further be noted that the Company and

one of ita affiliates presently manage the and that there will be no change in the
management or control of the as a result of the above-deseribed transaction,

wned by ieal radius closest to
are vacant. The third is
Ang consists ol retail tenants who market to and atiract a

lower middle class clientels, The by contrast, is located jmmediately adjacent to one
of the wealthiest areas o 18 & very up-scale and its tenants
consist mostly of high-end boutiqus who market to and attract an upper middle class
or affluent elientols. -

o -
() Two i loated - A
in either of these cities.

The Company has no
sre located in the q
mp: a 16% joint venture interest in a

a suburb which is approzimately 20 to 80
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Two shopping centers are located in
The Company has ni n either of these
cities,

(3
(D is in (approximately 85 miles
The Company hag

{approximately 40 miles
and gome emall spec space. The
Lig currently under development

will comprise approximate y 75% f hat

With regard to potential compatition between

t the Company is in the business of developing and managin
m‘.:l not. In inetances in which the Company acquires i
acquisitions are generally solected because they require refurbishing, modification of their

tenant-mix and other e-adding, hands-on redevelopment - whish iz part of the
Company’s expertise, may invest in existing devalopeMor anquire
through foreclosures in connection with loans a8 ¢, but it is not

e business G developing or managin refurbishing and redeveloping

Further, there appears ! E l:lae, if compet; ficance
o any’a—n these areas and

Further, it [ elocts to retain all 400,000 shares of stock, ovmershi
interest in the Company would (the Company presently has outstandin
shares with an addition 8 reserved for issuance upon conversion of the
1 convertible debentures and the exercise of certain options granted to employees).
doea not presently own any ghares of the Company's stock. The Company's
Restated Declaration of Trust (the "Declaration” also limits a person’s ownership in the
Company to no more than 9.2% of the outetanding shares of the Company. The Declaration
further provides that any attempted transfer of shares which would cause & person to excead
the limit shall be null and void, The Declaration also hes numerous Provizions tha
have the effect of deterring a take-over represented in the contract th,
has no arrangement, agreement, or unters ding with any person or legal en
éncourage or participate in any manner in a distribution or placement of the shares which

it will recoive and that it is acquiring the shares in the ordinary course of its business.

The Declaration prohibits cumulative voting for the slection of Trust Manni;! in

potition that is the equivalent of a director in a corporation) and accordingly,
ownership interest in and of itself would be ineffactive to allow it to elect any
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Managers or otherwise direct the management of tha Company. Further, at the present
market price of the stock (and without regard to the above-mentioned repurchase obligation),
the purchase price would be less than $15 million, arguably bringing the acquisition of the
securities within the exception of Rule §802.20, For example if the Company were to pay
in its shares today, the purchase price would be $14,250,000. The stock is presently trading
at 85.5/8 and the average price for the past ten days has been approximately 35-1/4.

We believe that the transaction described above is exempt from the Hart-Scott-
Rodino Act reporting requirements, as an acquisition of voting securities for investment
purposes in the ordinary course of its business, because:

(1)  This transaction takes place in circumstances and for reasons different
from those underlying corporate mergers, acquisitions, tender offers and simllar
transactions i numerous respects, The Company routinely entsrs into acquisitions
of thig kind. also frequently purchases stock for ita investment portfolios.

e other owned by
of the (] either vacant or nants of such
a significantly disparate clientele, supportm the {5

have any impact on the titiveness of
geographical area of the&;uﬁ Of the other
thoq the Company either owns no
a minor ownership interest in one shopping center in that ares, or has a shopping
center with a substantially different tenant mix. These are ﬁ:rther facts which

itidicate the lack of a competitive effect of the purchase and sale transaction deseribed
in this letter.

(3)  The transaction further, will have no competitive slgmﬁcanee aince
management or control of the-wnll remain with the Company — where it
currently resides.

(4)  Due to the restrictions eontained in the Company’s Declaration,*
will not have a sufficient ownership interest in the Company to affect
management of the Company solely through the voting of its Payment Shares.

(5 Due to the Deg n's restrictions on the percentage ownership of

shares by any one person, would not be able to significantly affect the
mnn:gement of the Company, even if it were to acquire additional shares in the
market,

(6) -:aa represented that it is acquiring the Payment Shares for
investment purposes and in the ordinary course of its business.
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(D The value of the Payment Shares legs than 315 million on the
Cloging Date and if the price does not increass, every reafon to exercise

the repurchase option in the contract and to sell the en back to the Company
and obtain the equivalent of the $15.2 million eash purchase price. Ohbviously, the
primsry motivation for the Compeany’s structuring the transaction in this manner is

to allow the Company certain fexibili ayment of the purchese price for the
intereats in the Center and to allow diversify its risk in one eenter by
investing in the Company — not to ev Promerger Notice or other reporting

requirementa, Morgover, if the Company were to pay the price in cash today, the
trangaction would be exempt under §18(a)(e)(1) as an acquisition of goods or realty
in the ordinary course of businees, and the fact that the Company is issning its
shares, in lisu of cash, should not, in light of the aforementioned facts, raise mnti-
truat concerns,

If you have any questions regasrding this request, please contact me, We would
groatly appreciate a prompt response if we have misinterpreted the various rules and the
impact of this transaction, Further, if you are disposed not to coneur with our views, or
if you need additional information, we would appreciate the opportunity to have a conference
with you before any written response to this request is transmitted.

Yeurs very truly,






