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Richard B. Smith, Staff Attorney o5 il
Premerger Notification Office & ETELT
Bureau of Competition, Room 303 Mggmu_yﬁl‘
Federal Trade Commission o

6th St. & Pennsylvania Ave., NW
Washington, DC 20580

Re:  Request for informal staff interpretation

Dear Mr. Smith:

intends to affiliate
with R onprofit membership
CO! on. For the reasons set fo ow, the G and lieve that because the

a state agency, no premerger notification obligation applies to the transaction under
section 7A of the Hart-Scott-Rodino Antitrust Improvements Act (the "Act"). Pursuant to 16
C.F.R. § 803.30, the University and uest an informal interpretation from the
Commission’s staff to that effect.

by and through

Affiliation Agreement®). The Affilnauon Agreement provides that the
the sole voting member o become an additional obligor on up to $9 million of
ong-term debt, will provide to $4 millipn in capital to fund the planning,
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creation and implementation of a region-wide integrated?‘e
and y; nt facility, and will build an” additio,
the at a cost of up to $3 million.

system and the expansion
facility on

After the affiliation,

Board of Directors will consist of four directors appointed
by|
independen ; $iX community

representatives; and one member of the staff. In addition to th
rights as s sole voting member, ting by and through ve
final approval over ’s annual capital and operating budgets; modificatio endments

to s capital or o, ing budgets in excess of 2%; adoption of and material modifications
2iC plans; incurrence of non-budgeted indebtedness in excess of $50,000; sale of all or
substantially all of| assets; acquisition, consolidation, change, or expansion of locations
other than as contemp. in an approved strategic plan; changes to the Restated Bylaws
or Articles of Incorporation; material transactions other than those contemplated in an approved
strategic plan; and any action that might adversely affect obexcmpt status.

L. Parties to the Proposed Transaction.

His a nonprofit membership corporation organized under m and is
exempt from state and federal income taxes under Section 501(c)(3) of te venue
Code ("IRC"). It is authorized to operate an and to carry on
care and various other business activities.

)is a consmunonal corporation.”

islature’s right to attach easonable condmonstoappropnau §
X addinonallytothemqmrementsofgeneralstamtesenactedbythe

has no separate legal existence. .
authority granted to them in the Bylaws of the

by ws") and delemd:v
written in February 1994, mam rity over &

mission statement, strategic plan, operating budgets, capital expenditure plans involving -
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leglslauve funding or increases in indebtedness, significant changes in strategic direction, changes
in major public policy or business practices, significant changes in the employment status of
017

ployees, and commitment of significant resources beyond the level contemplated in
strategic plans or operating budgets.'

oordinates its provision of (Sl vices through

S al : Mrjon organized un
. Its mission is to coordinate delivery o:
It is not a subsidiary or

as no legal mlanonslup to the

mmanagement and direction is vested in a Board of Directors composed of six at-
large » an unspecified number of ex-officio voting directors, and five ex-officio non-
voting directors. The at-large directors are elected from and by the

ximately $ 1.4 million as of December 31, 1994. In 1995,
thannualrevenuesofapproximatel $ 1.3 mi :

exemption from state and fedeml moome taxes oI IR tion 501(c)(3), which the IRS has
informally indicated will be granted. d of Directors is split equally between
appointees and pointees. of December 31, 1994, total assets O

approximately and annual revenues of approximately $ 13.3 million.

W
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aching or in excess of $100 million.
2rates exclusively for the benefit of the

an independent, nonprofit charitable corporation exempt from taxes under IRC
Section 501(c)(3). It is a publicly-supported organization under IRC Section 170(b)(1)(A). Itis
not a private foundation under IRC Section 501(c)(3).
contributions and endowments and disburses those funds for
improvements,

A total .2 million and annual revenues of
id not have any unrelated business income during the fiscal year ended
overned by a 45-member Board of Trustees, approximately one quarter
inted by the d three-quarters of whom are elected.

.1 million.}
June 30, 1994
of whom are

Fn independent nonprofit corporation exempt from taxes under IRC Section
501¢( and Minnesota Statute § 290.05. It is not ivate foundation under IRC Sections

509(a)(1) and 170(b)(1). As of June 30, 1 total assets of $ 97.5 million and Total
revenues of $ 22.7 milli not have any unrelated business income for the year ended

June 30, 1994. enues for the year ended June 30, 1994 were primarily derived {]
gifts, grants, investment income, funds raised by affiliated organizations andﬁ

Sorts. Other than expenses incurred for management, operatio fund-Taising
efforts, all expenses were related to @J¥ant, award and
Board of Tmsﬁ now has 36 members, seven of whom are members of the

*Two other foundations are affiliated with the
ithe)

total asse! ual revenues $ 100 million.

*In l983,_cquired 90 percent of the common shares of
doing business as
remaining shares

consummated prior to January 1, 1995.
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Directors consists of officers of the
total assets of approXiinate
ximately $ 2.4 million.

W control other corporations which, because of th i
age, and tion, have not been identified. It is the 13 r reasonable
investigation that no such corporation has assets or annual re en approaching $ 100
million. :

m P i licabili A

But for the tatus as an agency of the State ompcars that a
premerger notification filing might be required. As a result of the on Agreement, the
P hold the assets of which appears to be an "entity” engaged in commerce.
total assets of the gl ceed $100 million and the total assets of xceed $15
s revenues are well below $100 million. Although does not

million.
uire, after the transaction the,
sole shareholder. The issue, then, is whether the

have voting securities for
control though it
person” subject to section 7A’s filing requirements.

IV.  Issue Upon Which Interpretation Is Sought.

Section 7A requires premerger notification when any "person” acquires the assets or
voting securities of another "person.” The regulations define a "person” as an ultimate parent
entity and all entities which it controls directly or indirectly. 16 C.F.R. § 801.1(a)(1). "Entity"
includes corporations and many other forms of organizations, but does not include "the United
States, any of the States thereof, or any political subdivision or agency of either (other than a
corporation engaged in commerce).” 16 C.F.R. § 801.1(a)(2). States and their political
subdivisions and agencies thus are excluded from the definition of an "entity" unless they are
corporations engaged in commerce. Because a state agency is not an "entity,” it is not a "person”
within the meaning of the statute. Because premerger notification obligations only apply to
transactions between two or more "persons,” the parties to a transaction with a state agency are
not obliged to make any premerger notification filing.

' P

—
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When the premerger notification regulations were promulgated, the FTC’s "Statement of
Basis and Purpose” of the regulations said that

...States, as well as their agencies and political subdivisions .... are
not subject to the act. However, corporations controlled by such
units and engaged in commerce are entities, and may be subject to
the requirements of the act.

43 Fed. Reg. 33450, 33456 (July 31, 1978). We understand the Premerger Notification Office’s
analysis of the regulations is that the assets and revenues of each corporation engaged in
commerce and controlled by a state agency should be compared to the filing threshold levels as
though each such corporation were an acquiring entity, but that if a state agency controls more
than one corporation engaged in commerce, the assets and revenues of those corporations need
not be added together because the state agency is not an "entity" subject to the Act.

In addition to the exclusion from the Act just discussed, section 7A(c)(4) of the Act
‘exempts "transfers to or from a Federal agency or a State or political subdivision thereof.”

an agency or arm of the State o

0
for i rson or property . . . [and hence]
premiums for [liability] insurance . . . .").

state government and is not liable in
] without power to pay

' s poss C IICIIL 1
authori haslongsmcebeenlmdtorest. Thxscourtmdlcatedtheb :
dwers when it stated that the territorial act and constitution intended
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would grow and develop and undertake activities in the w i
visualized in the @i of the founders. . . ." '

Likewise, th4Q BB no 1ess a part of the state as a result of
independence. islature "‘has the undoubted right within reason to condition

: receives "hundreds of millions of dollars in legislative
appropnauons each biennium for operations and building needs.” Id. at 802.

The tatus as a part of the state is likewise reflected in numerous

statutes. For example, t.bm subject to the
es

; (b)

. the gove g body of a political subdivisi .

-) is included in the definition of "state” for purposes of i
statute. state’ includes . y). The
same is mwm statutes. m&,

in other contexts

me Court specxﬁcally beld
status as a constitutional corporation with autonomy to govern the affairs
of the not affect the availability or propriety of sovereign immunity. Id.* The
“Before adoption of the present statutory scheme for limiting liability,
some court cases distinguished between the prietary
activities and ns govemmental activities for purposes of r it was immune

: re. adoptedanewpolicyhmiung
sute mmunity from lubnhty fortoncla;msandbeorethecunentsystem of limited liability.

R
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likewise considered a part of the state when it comes to funds: all funds held by
considered funds of the state
Finally, the >
state as an attribute of 1ts sovereignty . . . ."—

is considered an arm of the state for purposes of federal law as well. The
§ considered a "political subdivision of the state” for purposes of 42

......

onal immunity);

P ding that plaintiff’s s were properly
missed bec ause the Eleventh Amendment deprived the fede urt of jurisdiction over state

law claims a state instrumentality);

For the above reasons, ly is an agency or arm of the State of

WEP:nd therefore neither Feng nor a "person” whose acquisition o

triggers the filing requirement.
is not a "corporation engaged in commerce” under the regulation.

Th
Notwithstanding the fact that it is chartered as a corporation and the Regents are defined as a
"body corporate,” th QNP "consttutional arm” of mw
St

[The] constitutional provision [perpetuating
did not change the character of the

assets

rate franchise]
1t a private or

The current statutory scheme with regard to state tort Liability expressly recognizes the

part of the state for that purpose. m
fore is entitled to avail itself of the wai cap on tort liability
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independent corporation; but perpetuated it as a public institution, and took from
the Legislature the power to discontinue, or abolish it, or convert it into a private
been reorganized from time to time, and its scope

and activities much extended; but it has always been recognized as a public

institution, forming a part ofmthe state, and no attempt

has ever been made to give it any other or different character. d
-

a public corporation; but 1t was t such corporation was merely an

agency of the state to exercise certain limited and specified powers in the manner
and for the purposes prescribed by law. The status of the University as indicated
in this decision has stood unquestioned for more than 50 years.

no sense a private corporation. It
and carried on by the state itself." Id.

t chartered as a corporation for any reasons having to do with
commerce. reme Court described the rationale for incorporating the

mvesﬁng control in r than the legislature as a constitutional plan to
pu ent of the greates

ond the dangers of vacillating
policy, ill-informed or careless m cen”

The believe that the as a state agency is not
altered by i nor by the affiliation it plans to have with
Althou; corporations, and they may be "engaged in
commerce,” the state of ade clear that any commercial activities of the affiliates
are incidental to the main purpose O i
purposes as an agency of the state o
status as a state agency is not aff

i D¢ entirely 1nde
¢ appointment of
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In addition, the activities OIF and {Jould be attributed to the
only if the considered the "ultimate parent entity" of d AS we
have explained above, the qather a "person” nor an "entity” within the meaning of
section 7A, and so cannot be considered an "ultimate parent entity” of either for purposes of

section 7A. The affiliates do not transform into a2 "person” subject to premerger
notification under the Act. Even if d or were deemed to be a "corporation engaged
in commerce™ and therefore treated as though it were the acquiring party, neither corporation has
assets or revenues approaching the $100 million filling level.

Then and ikewise believe that the q relationship with various
foundations does not affect th § status as a state agency. According to a Board of
qtatement adopied March 11, 1994, "the Board of] recognizes that it
cannot, and should not, have direct control over foundations that enhance and support the
ission. These foundations exist to serve the (I lllut are governed
m fact, the SEENJJJRoes not have the right to nominate as many as half the
members of the board of directors of either (jjjPr Finally, neither G- Qs

"engaged in commerce.” Instead, the activities of both foundations are solely charitable and
neither has significant business income unrelated to those charitable purposes. Any other
corporation that might be controlled by the at might be engaged in commerce has
assets and revenues well below the $100 million filing level.

CONCLUSION
No premerger notification is required for the proposed transaction because the

is a state agency and not a "person” within the meaning of section 7A(a), and because the
transaction is exempt under section 7A(c)(4).

Very truly yours,




