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April 25, 1995

BY TELECOPY -

Jeffrey Kaplan, Esq. gonpi Al
Staff Attorney danisy-,,
Premerger Notification. Offioé

Federal Trade Comm1551on “ase R

AQt dep ¢ i .
Room 301 Co Teag TR ey
6th and Pennsylvania Avenues,’ wa,‘“ “o“vfluﬁuwgi?d
Washington, DC 20580 T “atblon

Dear Jeffrey:

This 1letter confirms our conversation regarding the
applicability of the Hart-Scott-Rodino Antitrust Improvements Act,
codified at 15 U.S.C. § 18a (1990) ("H-S-R Act"), and the rules
promulgated thereunder, codified at 16 CFR § 800 et seg. (1994)
("H-S-R Rules"), to the following fact situation:

A, an individual, will be selling to Company B all of the
voting stock of Company C and its affiliates that he holds in
return for voting securities in Company B!. The market value
for the voting securities that A will receive in Company B is
approximately $744 million and represents approximately 4.23%
of the issued and outstanding voting securities of Company B.
Under the terms of the Shareholders Agreement between A and
Company B, A agrees that he will not, without the prior
written consent of the board of directors of Company B, do any
of the following:

(1) except to the extent provided for as part of this
acquisition or as a result of Company B distributions of

'The acquisition of assets, voting securities, and merger of
Company C and its affiliates by Company B will be reported under
the H-S-R Act by the parties.
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stock in the future, acquire, agree to acquire, or make
any proposal to acquire, any additional voting securities
(including options) in Company B that would result in A
owning more than 5% of the voting securities of Company

B;

(2) propose to enter into, directly or indirectly, any
merger or+other business combination involving Company B
or a portion of the assets of Company B or its
affiliates;

(3) make, or in any way participate in, directly or
indirectly, any "solicitation" of "proxies" (as such
terms are used in Reqgulation 14A promulgated under the
Exchange Act);

(4) form, join, or in any way participate in a "group"
(within the meaning of Section 13(d) (3) of the Exchange
Act) with respect to the voting securities of Company B;

(5) otherwise act, alone or in concert with others, to
seek to control or influence the management or policies
of Company B (except for A shall be permitted to (i) vote
as a holder of voting securities of Company B in
accordance with the terms of such voting securities; (ii)
engage in ordinary course and routine consultations with
financial advisors; and (iii) private communications
between A and the management of Company B in his capacity
as a shareholder that in good faith are not intended to
have the purpose or effect of avoiding the requirements
of this provision); or

(6) advise, assist or knowingly encourage any other
person from doing any of the foregoing acts.

Pursuant to the terms of a Supplemental Agreement,
Company B agrees to cause A to be appointed for a term of
three years as a member of the Operating Committee of a
partnership, Partnership A, in which Company B has an
interest, subject to early termination if: (1) A's ownership
of Company B stock drops more than 50%; and (2) A acquires an
interest in any competitive business. The Operating Committee
functions in an advisory capacity” with respect to_  the

operations of_ Part B, but does Mot—have any specific
righ 0 take any actions on beha o B
“There are presently 12 members of the Operating Committee.
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'F'X; we discussed, you concurred that given the above facts, A's
receipt of the voting securities of Company B would not be subject
to the notification and reporting requirements -of the H-S-R Act.
Although the reporting threshold of 15 U.S.C. §l8a(a) (3) (B) will be
met given that the voting securities being obtained by A have a
value of approximately $700 million, you agreed that the type of

activity being contemplated by A above would not disqualify A from
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In the "solely %or investment purposes” exemption, A's holdings in
Second, icti

Company B will clearly be below 10%.
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Committee serves solely in an "advisory capacity."
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Please let me know as soon as possible if I have in any way
misunderstood your guidance regarding the nonreportability of this
transaction. As always, I appreciate the assistance of the staff

of the Premerger Notification Office.

Sincerel






