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August 29, 1835

ieh,

6th Street ang Pennsylvania Avenue, N.w.
Washington, D.C. 20580

Re: Pormgtign of a Limited Liabilitx Comganx
Dear Richard:

I am writing to confirm that, ag We discussed last Friday,
August 25, 1995, the formation of a limiteg liability Company
Ccurrently being bProposed by gope of my Clients would not he g
reportable transaction under the Hart-Scott-Rodino Antitrugt
Improvementg Act of 1976, as amended, 15 U.S.C. § 183 (the "Acth)
and the regulatiops Promulgateqd thereunder (the "Ruleg") .

The factg are as follows. Corporationg A and B intend to form
a limitegd lia.bility company, LLC, in which each of them will be
Member with 5 50 percent interest. At the time the LLC jg formeg
Oor shortly thereafter, A and B each wil) contribute certain
Operating as8sets to the LLC, Because /g 385ets may be of Somewhat
9Treater valye than B's, g also may contribute cagh Lo equaljze the
value of ,the two Memberg: contributiong .

magnitude, thag the Memberg
rTeview and approve the transactions.
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the subject of the joint venture. These co-managers also may serve
as representatives of A and B on the Board. The co-managers will
have responsibility for the day-to-day operations of LLC, subject
to the direction of the Board, and will prepare the LLC’s Business
Plan. Once the plan is approved by the Board, the managers will be
free to act in accordance with the plan, but will be required to
obtain Board approval for certain actions, including making any
acquisitions or dispositions of capital assets that are valued at
cver $100,000, or that are outside the parameters of the Business
Plan. The co-managers will identify themselves to third parties as
acting on behalf of LLC, but the terms of their employment, salary
and benefits will be determined by, and be the respon51b111ty of,
the employing Member.

The issue presented by these facts is whether the formation of
the LLC is reportable under Rule 801.40, which requires that
parties to the formation of a joint venture corporation meeting
certain dollar thresholds make HSR filings. This rule is based on
the assumption that, as part of the formation of the venture, the
parties are acquiring "voting securities," as that term is defined
for purposes of the Act. 1In this case, the formation of LLC would
meet the dollar thresholds in Rule 801.40. The transaction would
not be reportable, however, because the interests in LLC being
acquired by A and B are not "voting securities" for purposes of the
Act.

Rule 801.1(f) defines "voting securities" with respect to an
unincorporated entity such as the LLC as securities that "entitle
the owner or holder thereof to vote for the election of .o
individuals exercising similar functions" to those of a corporate
board of directors. In the course of our conversation last week,
you indicated that a key determinant of whether a limited liability
company‘’s governing board should be treated like a corporate board
of directors is whether the individuals appointed to the board are
directors, officers or employees of the members, or are outside
parties. 1In the former case, the members are not considered to be
voting to elect directors, but rather are representing themselves
dlrectly, as would a partner to a partnership. Thus, the vaulSI-
tion of the limited liability company interests are not votlng
securities, and the formation of the limited liability company is
not reportable under Act.

Here, the appointment of the LLC‘s Board of Directors cannot
be construed as equivalent to voting to elect corporate directors.
The representatives on the LLC’s Board all will be directors,
officers or employees of A and B, and on significant projects, the
Members’ own boards will continue to have a right of approval.
Similarly, whlle it is possible that the appointment of the co-
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managers could be considered the equivalent of electing corporate
directors, the facts do not support such a conclusion. The co-
managers will, in substance, continue to be employees of A and B,
and in any event, will not exercise the functions of a poard of

directors.

The facts presented here thus are quite similar to those
described in a January 19, 1995 letter to the Premerger Notifica-
tion Office (a copy of which is attached), in which a natural
perseon and a corporation proposed forming a 50-50 limited liability
company. In that case, the approval of both members was required
for important decisiors, and both members were to represent
themselves in governing the LLC--the natural person.persQnally, and
the corporation through two officers. The LLC was to have an
executive director and other senior management, but none of these
would have the auvthority or approval rights of directors in a
corporation. The Premerger Notification Office advised that no
filings were required. Similarly, based on the facts in this case,
the formation of LLC should not be reportable. v

Attachments






