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May 10, 1996

VIA FACSIMILE

Mr. Patrick Sharpe
Compliance Specialist
Federal Trade Commission

6th Street and Pennsylvania Avenue, NN'W.
Washington, D.C. 20580

Dear Mr. Sharpe:

1 am writing to confirm our corversation yesierday wherein we discussed the
follywing transacticnl.

We v QR -
entered into an agreement to acquire voting comrion and non-voting preferfed stock ofp

reseptly. 100% of the voting securities of
ursuant to the agreement, at the
ill be as follows:

end of a multi-step transaction, the capital structure
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: Thguving Trust will be retaining, not acquiring these shares. L
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The purchase price of the voting common stock and of the non-voting preferred
stock is based upon the economics of the transaction and tax considerations of the sellers. Itis
the only basis upon which the sellers were willing to enter into the transaction.

We have concluded that based upon an application of Section 801.10(a)(2)(i) and
802.20(b) of the Rules promulgated pursuant to Section 7A(d layton Act, 15 U.S.C.
18A(d) (the "Act"), the above transaction is not reportable #This remains true, in our
view, even if subsequent to the transaction, an entity other parties thereto, might assign a

different value to the two classes of securities.

The purchase price allocation was determined without any reference to the parties'
obligations under the Act. Indecd, our client is prepared and would prefer to file notification
under the Act with respect to this transaction but understands the Premerger Notification Office
will not accept a filing which does not meet the jurisdictional requirements of the Act.

I would appreciate upon review of this letter, your giving me a call and
confirming your ady e yesterday that you concur in our determination that the transaction
is not reportable b; would also appreciate hearing from you as soon as possible, since
if the transaction must be reported ust do so immediately, in order to meet the closing

date condition contained in the pu agreement.

Very truly yo
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May 15, 1996

PROPDSED REAL ESTATE HOLDING COMPANY
SUPPORTED 8Y BARE BONES BUILDING LEASES

EACTS
1.  Company A is a manufacturer of finished products.

2. Company B is a purchaser of A's products and desires to provide financing that
would generate more after-tax cash retum than 3 loan and will facilitate
constructing a bare bones multi-purpose building that R is anticipated would be
leased to A and, after equipping by A, would be used by A to produce more
products for B and B's customers. A would not be comtractually required to
equip and use the multi-purpose building as @ manufacturing facility. but A and
B have signed 3 long-term supply agreemant, for which A requires additional

capacity.

3. Company A owns substantial industrial development bonds and real estats
investments that it desires 10 use 10 (i) generste cash without recording debt on
its balance sheet; (i) obtain the cash at borrowing rates lower than its current
interest costs; and (iii) finance 8 multi-purpose building,

SET KED [

4, Company A will form a real estate holding company (“Real Estate Holding
Co.”), Company A will transfer to Real Estate Holding Co. certain land, valued
&t approximately §1 million, on which the new mult-purpose building is
proposed to be built by Real Estate Holding Co.. The land is vacant and
adjacent to 8 Company A manufacturing facility which is not part of the
transaction. The land is presently not income producing and has not generated
any revenues during the preceding 36 months.

Company B has agreed to contribute $100,000,000 in a demand note to Resl
Estate Holding Co.. At the seme time as Company B's contribution, Company
A would contribute 3 demand note and industrial revenue bonds to Real Estate
Holding Co. with 8 valus, when combined with that of the land, of
$400,000,000. in retumn for their contributions, Company B would recsive
voting preferred stock with a stated value and fair market value of
$100,000,000 and 20% voting rights, and Company A would retain common
stock with a stated value and fair markat value of $400,000,000 and 80%
voting rights. The preferred stock to be received by Company B would have a
prefarred right to fixed dividends on a semi-annual basis.
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As congtruction proceeds on the mult-purpose building, Real Estate Holding
Company would demand payment of portions of Company B's Note. In
addition, a demand will be made immedistely for payment of $40 million of
Company 8’s Note in order to enable Real Estate Holding Company to purchase
8 headquarters office building from Company A.

The following is Real Estate Holding Co.'s pro forma initial balanca sheet:
Assets " Ligbilities
Land $1,000,000 | Debt $ 0

Company B Note $100,000,000 | Preferred Gquity  $100,000,000
- Common Equity  $400,000,000Q

industrial Revenue Bonds $300.000,000
(currantly owned by A)

Company A Note $.93.000,000
. 500000000 | $600,000.000 |

5. Real Estate Holding Co. will lease the bare buildings (Company A's
headquarters building and the muiti-purpose building to be built) and tand to
Company A. The rental of the land and buildings and interest- on the industrial
revenue bonds and Company A’s Note are enticipated to be sufficient to pay
preferred dividends to Company B.

6. Company A will exercise sole control over the operation of any businesses
carried out in the leased buildings. Both leases will be "bere bones® leases with
the lessee responsible for installation of partitions and equipment needed to
make the bare buildings ussable ss office space, manufacturing or other use,
The following is added information about the two buildings:

] LDING. The office building iz € years
old and duringmeaixy:anithasbeanusedby.companyAmm
headquarters' office space. Company A Currently plans to continue to
use the buikling as its headquarters by leasing the office space from Real
Estate Hoiding Co. Company A will not contribute or sall to Real Estate
Holding Co. portable walls, office equipment or fumniture which is
necessary to use the building for offices. Thus the lease will be a "bere
bones fease” of the building to Company A with Company A responsible
for equipping the building for office space or other use,

E MUL BU - The building proposed to be built by
Real Estate Holding Co. will be 3 "bare bones” building and the lease by
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Real Estate Holding Co. to Company A wifi be a *bare bones lease”. .It is
amicipatadmwhigmwmwseofmebuﬁdlngwﬂlbefornm
beequippedandomﬂuadbywmmAmbewodinﬂnpmducﬁonof

buﬂding'aswchnpmasenuudinuﬂmlmmm,som
building could, with modifications, be used for different manufacturing
purposes, and with modifications could be used for distibution,
warshousing or subdivided into use for office space. Under the
proposal, Resl Estate Holding Co, will lease thé land to Company A and
bulld and lease the bara bones of the building to Company A. Company
A will lease the land and bare buikiing and will decide on the intemal use
of the building and will be solely responsible for equipping the building. It
is anticipated that the building will be placed in service 12 to 24 maonths
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aftar Company B's initial investment. Real Estate Holding Co. will pay *

_ for the construction costs during the construction period By drawing on
Company B's Note.

Rea! Estate Holding Co. will be 8 resl astate holding company and will have no
manufacturing or sales activity. It will not enter into agreements other than
those necessary for the finsncing, investment and possible sale/leaseback of its
assets. Real Estate Holding Co. will not equip and determine the use of the
buildings, other than contracting and reviewing the use to be sure the use will
not cause damage beyond ordinary wear and tear.

Since the financing provided by B is Intended for the construction and start-up
period, B will have an option to redeem 20% of the preferred stock each year
after projected start-up with the anticipation that all preferred stock will be
redeemad at the end of the fifth year following start-up. If B exercises its
option to redeem, A will have a corresponding right to redeem 20% of its

common stock each year for the five year period. _
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a) Subprime financing rate on monay\provided to assist an expansion, using

unproductive gssets as security.
b) Off balance sheet financing.

The business reasons for the proposal for pany B are:
a) Additional production of needed product from A,

()] Arms-langth after-tax retum on a mid-térm financial investment.
c) highly secured investment because the financing is supported by assets
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