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Re:  Premerger Notification Under Section 7A of the
Claylon Act - Interpretation of "Size of Person” Test

Dizgr Mr. Smith:

This firm is counsel to an acquiring person pursuing the acquisition of all
of the issued and outstanding eapital stock of &n acquited person. We are currently
analyzing whether premerger notification is required under Section 74 of the Clayton
Ac1. The acquiring person has total assets in excess of $100 million.

In our telephome conversation, T poscd the question whether assats
reflcried on the balanee sheet of the acquired person bt held temporarily in a fiduciary
capacity may be excluded for purposes of the “size of person” 1est. Specifically, the
acquired person in this instance is an insurance ageney which bills its customers for
insurance prermicms and temporarily holds payments before aggrepating and Tansmitting
payments o insurers. The balance shect of the acquiree lists premium payments from
customers as “cash - restricted”, or "investments - restricted”, and the acquired person
books accounts receivable for previivms to be received from insureds for subsaquent
payment to insurers as "accounts receivable - premiyms.*

Agccording to regulations promulgated by the FTC, total assets are
determined from the last regularly prepared batance sheet. 16 C.F.R.§301.11(c). But
where the balance shect entries ideniify these assets as resiricted or otherwise held in a
fiduciary capacity, you contemplated that these items may be properly exchided from the
acquired person's balance sheet for the "size of peraon™ 1es1.
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At vaur Suggestion, I haye enclosed a copy of tha acquired person'y

a5 at Decernpor 31, 1997 with the name of the company redacted, Kindiy
Confim to s jn Writing that sych "trust fand” ggeets Ty be excluded fropm the acquired
Person's halgnee sheet fior the ™ 5122 of pergop” tesi,

w:ll be ot of the oftice the week of April 6ik and refiiming Api 13,

Ctruly yours,
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CONSOLIDATED BALANCE SREETS
June M, 1997 AND 193§
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CURRENT AS?ETS' release ander The Freadom of ormalicn
Cash - opesating Acl, £ 2113846
Cash - restricted BOTR.END
Investments - resiricted 10,084,424
Accounts receivable - insurance premiuns 12,054 262
Dieferred ncome wes 170953
Prepeid expenses and ather cufreat assets 1,321,019
Total Current Astrts 32873403
PROPERTY AND EQUIFMENT - NET 333 436
OTHER ASSETS:
Dreferred income wrees 185,231
Leveraged employee erock ownetship pian (LESCP}
Dansaclines costs, fet of anartization 54,323
Security and oiher deposits 11E,71%
Total (Hher Assels 68,269
TOTAL 5 745108
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" CURRENT LIABELITIES:

Malcs payable

Premi pqrab' i ance CRITIETF

Dicforred commizsion income

Accrued salaries

Accrued peoston, profit shering, and
steck gumership plan contributions

Loans payable - stockholders

Ovher accrued expenses and current §

Total Current Liabitities
NOTES FAYARLE

Tota Liabilities
COMMITMENTS
STOCKECLDERS' DEFICIT

TOTAL

1) KIg42B
20,605,407
732157
1,847,304
employes
518,171
170,617
iabilities 1,247,252

35420377
345 053

35,766,330

(1,21,227)

t 1445308
I

See notes bo coveolidated financial ataternents.
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1995

5 1,080,176
5122246
12,425,784
12,256,327
175,204

052 085
32,587,802

6557

141,186

117,650
127,837

386,711

% 33,645072

3 598428
28,145,313
796,385
1,210,568

427,429
470,797

1012917

34,061,837

144438

35,506,218

{1,861,146)

5 336950712



