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April 27 1998

Richard Smith, Esqg.
Premerger Office

Federal Trad: Commigsion
5i% Pennsylvania Avenue
Washington, DC 20580

Ee: Exemption From Fillng Requirement
(Qther Than Initiel "F ion rase" RO1,40 Filiogs)

Dear Dick

This letter sets out the facts of a transaction which you snd I discussed on Thuraday,
April 23, 1998 and which was the subject of our further conversarion on April 24, 1598,
tesulting in the conclusion thai no HSR filings were required, ctber than 801.40 joint venturs
filings in comnection with the #stablistunent of Neweo, prior to the Mecger.

Facts. The proposed iransaction I cutlined to You involves the acquisition (the
"Proposed Acquisition”) of a corporation {"Target"} engaged in manufacturing which has
anomal net sales in excess of $103,000,000.

To effect the Proposed Acquisition, a newly formed corpotation ("Newco®) will be
formed and then merged with and into the Target (the "Merger™), with the Target belog the
surviving corporation follewing the Merger.

As discugsed, there would be three (3) stockholders of Neweo. Stockhelder A,
Stockholder B and Stockholder € {each an "Investor Stockholder" and sollcctively, the
"Investor Stockholders"). Both Stockhalders A and B are Jarge institutional investors with
apsers in excess of $100,000,000 and would cach hold under 50% -- approximately 49% -- of
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the voting commmeon stock of Neweo' ("Newca Commen Stock”) and 49% of the nonvoting
preferred stock of Neweo®.

Stackholder i3 an individual with comparatively nom{nz] assets and would hold 2%
of ezch of the Newea Commaen Stock and the Newco Preferred Stock.?

Bach of Stockholders A and B will hold more than $15 million of voting stock of
Neweo,

In conzmection with the Merger, in exchange for their Newee Shares, sach of the
Inyestor Stockholders will receive voting common stock of Terget (" Target Common Stogk™)
and non-voting preferred stock of Targst ("Target Preferred Stock™) in amounts in eack case
equal to (of lesa than) such Egvestor Stockholder's percentage vwnership of voting stock of
Newcoe and pereentage ownership of preferred stock of Newea, respectively.  Following the
Merger each of Stockholder A and Stockholder B will own 49% {or 1s35) of the Target
Cammon Stack, which is the only vorting stack.

It is also contemplated that they will owp 495 or less of the Target Preferred Stock,
but that percentsge iz not relevant to the HSE. analysis,

Analysie

1. The acquisition of Neweoo Shares by Stockhalders A snd B wouid be subject to HSR
Act filing requirements under HSR Rule 801,40 because they will ezch hold more than $15
million of voting securities of Newen (ant Naweo will have assets of over 510 miliion). Thus,
the initial step invelvea HER filings under B01.40.

: T had not mentioned the preferzed sock in our phone conversation ag it has no
vore. In addition, it is nor convertible, If 1 were convertible, that would oot change the
conclusion that no filings are required for the trapsaction. There might be a {ater HSR {iling
Prior to cotversion of the preferred stock.

* It is possible that tere may be moze infial investors in Newes stock, with lesser
invegtments than Stockholders A 2nd B, which would ant afiect the copclysion.

* Btackholder  is not discussed herein gince he/she would not meet the "size of party”
tesr contained In the HER Act and therefore no transaction with such persog could be subject to
the filing requiremsents of the HSR Act.
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(Note: If Neweco were a partnership or en LLC weated iike a partnesship for HSR
purposes, there would be no pesd for a Rule 801.40 jnguiry, but since Newco is a corporetion,
the analysis is required, am in this fnstance sich fGlings aro required.)

2. The second part of ihe trangaction — the Merger — is exempt from fflings. The
Merger does oot mect the stze-cf-partiss test under 801 11(e) Because Neweo id its own
ultimate parens and has no net galcs apd has under $10 million in apseis (excluding the
subsrential cash veed to do the deal), aod Newco is eligible under the rest of Rule 801.11(s}.
Thie rule applies whethar or not the Targst sWryives the Merget (as here-.) or whether Nowen
survives the Marper.

The transformation of Newce Commen, Stock (votin,g stnck) into Target Common Stock
(voting gtock) in the Merger, which happens automatically under the corparate merger sfatuts,
does ot require an HSE flling under (¢3{10) of the HSR Act since Target js vieweqd for thiz
purpose as the sezne issusr as Newco (which is in eysence the acquiring person aithough not the
technical corporate servivor) apd since the percentages of veting stock held by Stockholders 4
and B jn the surviving corpotation in the Merger will net be increased above their percentages
of voting stock held by each of Stockholders A and B in Newco {which disappears in the

" Merger).

From the point of view of HSR and » mumber of other pucposes, it is formitous that
Target survives, and if Newco bad survived, the fuct that the Stockholders' iovestments in
Newco's vating shares were the same percentage (or less) than prier to the Merger, but were 3
larger dellar amount after the Merger (as valued for HSR purposes), does oot create any HSR
fliing cbligations.

I beileve that I have aceurstely stated the conclusion you and [ reached last week that no
HSE filings are required under the circumsiances described above (other thao the 801,40 joint
venlure filings in connection with the formation of Newea), Twould appreciate your celling
me if I have not accurately reflacted this conclmsion,

Sincersly yours,
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