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Introduciion,/Conclusion

I is the belief of counsel {listed above} for each party thal @ premerger notificarion
filing is mot required for the proposed fransuction as described below. But the transaction is
sufficiently unique and complex that counsgl for cach party requests 2 confirming informal
interpretation, pursuant to 16 C.F R. §803.30, by the [FTC Premeeger Notification Staff,

DESCRIITION OF TRANSACTHON
Siructure

"A" and "B" (both nonprofit corporations} each operate hospitals and other
health care entities, in each case imcluding a nonprofit health care corporation, A Corporation
{in which A 15 the sole corporate member) and B Corporztion (in which B is the sole
corporate member). For purpuses of this descripion, we assume both A and B (or their
respective ultimate parents} each have annal net sales or total assets of S1O0 million or . »
mere. A and B intend to enter into an agresment {"Agreement”) ta creaie a Joint Operating © 9 -
Orpanization known as Newco. Mewco will be 4 non-protit, nonstock, Delawars corporation
with A and B as its two members.’ A (and A Corporation) and B {and B Corparation) will
delegate to Newco the responsihilitics, subject to certain exceptions. for the management of

the apgrations of the heal riti (and A corporation) and the healthears
activities of B {and B corpuralion) and the entities each contrals in a specified service area.

¥ An application for Recognilion of Exempr Status will also be filed with the Internal
Revemie Service,
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Newey will huve its own name. The signage of A Corporation’s and B Corporation’s health
care facilities may mention that such facilities are a part of Neweo and are alfiliated with A
and B.
: _-mee frsed
Ag part of the creatlon/formation of the JOO, there will be oo traosfer w
Newco of e i assels {ur voting securides) valued in excess of $10 milljon -- i.e., the
combined total dollar_value will not exceed $10 million of {1} all assets (where title will | ok
trangfer 10 Newreo)} which any person contributing to the farmation of Noweo hag agreed to
transfer or which agreements have been sequred for Newco e obtain ar any tise, whelher or
oot such person is subject to the requiremenls. of the Harl-Scot-Rodine Act, and {2) any
amount of credit or any obligations of Newco which any person contributing to the formation
has agreed to extend or guarantes 8t any Wme,
) , potentrc ! rafo-fﬁéff
Risk-Sharing X "}'

One hundred percent (100%) of the cash flow {the excess of revenue over
expenses, plus depreciation, less debt repaymgnt) of Newco and the combined uperations of
A and B subject to Newen managergent wilthe shared in the following manner, Fifteen
percent {15%) of such cash flow :ﬂl,bt"retahrd by Neweo for cstablishment of a fund to
finance MNeweo capilal investmentgor operational expenditures. A and B each will be
allowed to withdraw up to 7.5% of the cash flow, with the remaining seventy perceot {795
being distributed one-half to A's operating units that are suhject to Newco's management and
one-half to B's operating nits ther are subject 1o Neweo's mansgement. 2

Newco Aunthority

Neweo will have significant responsibility and authority tp manage the health
care activities of A and D within a designated geegraphic service area. Specifically, subject
o certain rights and responsibilides reserved to A and B as the corporare members of
Newco, Newcoe shall have the following powers and responsibilities:

a

2 "Operating units” refor to programs, facilities, services and other assets wholly owned by
& {or A corporation) ot B {or B corporation) and all existing and futere programs, faciliiies,
services and olher assets wholly owned, directty or indirectly, hy Newee and Neweo
affiliates in the service area, whose operations are managed by Newco, whether separatcly
incorporated or not.
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(13 developing and oversesing the implementation of an
annual business plan and stratezic plan for Neweo, s
affiliates? and the Operating Units:

{2} develaping anmeal capiral expendimures and operating
budpets for Newco, its affiltates and the Oparating
Units;

(3} approving the incurrence by any Meweo atfiliste or
Operaiing Unil of any debt or encumbrance, including
guarantees, within parameters established hy A and H:

(4 approving any modifications by a Newco affiliate or
Operating Unir of any existing affiliation and any new
alTiliztiong;

¥ "Newco affiliates” refer to entities for which Mewco, dircelly ot indirectly, sither has the
power fo elect through membership or ownership greater than fifty percent (30%) of the
governing bady of an entity, or the unilateral power to direct or cause the direcoon of all
significant policies and the overall management of an entity, whether through contracts,
membership interests, ownership of voung securities, a lease, 4 management agreement or
other arrangement; but the term excludes programs, facilities, services and other assets in the
service area wholly owned by A, A Corporation or B, B Corporation or an enticy for which
any one of themt has the power to elect through membership or ownership greater than fifly
percent (50%) of the governing budy of an entity, or the unilateral power 1o direct or cause
the direction of all significant policics and the overall management of an Encty, whether
through contracls, membership interests, pwnership of voting securities, a lease, a
management agreement or olher arrangement.

# “The initial three year sirategic and financial plan togeiher with financial performance
targets, each "new” third year of the rolling theee-year performance plan, a3 well as anv
modification of the first or second year of such plans, must be approved by both A and B.



To: .—ETC Bureau of Competition Premerger Notiieation Office Staff

Trom: 11_

i
Date:  April 30, 1998
Page: 4

(3}

(6

7

()

"

{10}

(11

(12)

T

approving aoy sale, twansfer, or other disposition of any
material agset pf a Newco affiliate or Operating Unil
within paameters cstablished by A and B2

negatigting third-party payor relationslips for it
affiliates and Operating Units,

ap;iuiming, through use of the Nominating Committes of
MNeweo, and removing the memnbers of the hounds of
b

Mewco affiliates; _ .;-)'{ Fra ﬂ Py, Miw_
- ,P en Y T}

tmansferring gesets, including cush, =mong the various
Newen alfiliaes and Operating Units andfor {rom a
Newco affiliate or Operating Unit to Newco within
parameiers established by A and B:¥

appodinting, evalpating and removing the CEDs af the
Newco affiliates,

approving andfor detcrmining (he creafion of new health

vare services to be provided and any new location for the
delivery of heulth care servicey, or the disgominuanee of
any existing bealth care service, by a Newco affiliate or

Operating Unit;

developing uniform hwnan resource policies for the
Mewco aftiliates apd Operating Units;

conducting marketing and promotional activities for the
Newco affiliates and Operating Units;

i See, e.g., reserve powers (#10) which reqeres the approval of hoth A aml B for certain
transfers of assets, including transfers of cash in addition to those described in the “risk-

sharing" Section on page 2.

¥ See, footnote 3 zbove,
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{(¥3)  conducting er coordinuting fundraising activitics for the
Newen affiliates and Operating Units;

(14) coordinating and planning the Newco management
informarion systems for Neweo aftiliates and Operaring
Units; and

{15} exervising oiber rights as sharcholder or momber of
Mewco affiliates as spectfied in the governing docuz?ts
of such entities, m{y mwﬁr. (n Cort

Tn addition, each of A, A Corparation, B,.and B Corporation will prant the

Board of Directars of Neweo to act as ils proxy (irreydcable for the term of the Apgreement)

a5 4 sharcholder or member (in e non-profil setting) ol any partially or any wholly owned

entity providing health care services in the service area.

Reserved Powers
The following actions of Newco will require the approval of hoth A and R:

(1) changes to the mission and/or philosophy of Noeweo or
any Operaiing Unil;

4] the sale, lease, transfer, encumbrance, or dispasition of
the tungible property or investments of Neweo having o
fair market value in excess of three million dollars
{33, D00, 000);

(3 the incurrence, assumption or guaranty by Newco its
affiliates, A Carporation, B Corporation or an aiiiliamw of
A Cerporation o B Corporation of any short-term or
tong-term indebtedness vulside parameters cstablished by
A and B;

(4 the merger, dissolution, comsolidanion, or sale ol all or
substandally all of the assets of Newee or any Qperating
Unil ontside paramieters agrecd to by A and B,



)] {he amendment, repeal, or restatement of the Corporate
Documents of Newca,
. . A e f‘qék’!’v?
(&) the appointment and rem-mflal of the jpintly appainted  ortrd !
memmhers of the boerd of directors of Neweo,

(M the approval of capital and operating expenditures thar
are inconsistent with the three year financial targets,
parametsrs and expectations approved by A unedl B

3] the approval of major affiliations of Mewco, Neweo
affiliates and the Cperating Unifs;

(9 the approval of the mitial three yesr strategic and
financial plan, as well as the anmua! update w such plan
developed by the pactics to ereats a rolling three-year
financial performance plan, and the establishment of the
parasticters and expoectations oy the clinical guality,
strategic, operating, wissien, religicus ideniity and
financial performance of Newco; q‘é f

Pe Iicn'{‘.‘a.ﬂfy F’-Pﬁ"’r £

(107 the transfer oﬁgﬁts, including cash, among vaciowes
Neweo affiliates and Operating Units and from Neweo or
a Meweo affiliate to an Operating Unit and from an
Operating Unit to Meweo or Newco affiliates, other than
translers between Operating Units that are owned by A
Cerporation or B Corporation, as the case may be, (and
other than transfers of cash as provided in the Risk
Sharing provisions);

(11)  the appointment, evaluation, inchuding setting of
compensation, and termination of the CTEO of Newoo.
Bowever, if A and R are oot able toreach a muiual
apreement on A’y or B's proposal to remoeve the CEO,
the CEO of Newco will be autimatically terminared.

The following actions of Newco will require the approval of either A (and A
Corporation) of B {and I Corporation}, as the case may be, before the action may be
implemented, :
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{0 the saig,/;ease, trméfer, encumbrance, or disposition of
L tangible property or investment {of un Operating, Unir
whose assers are owned or controllad by either A or B
Corporation) if the property o investment has a fair
market value in excess of three million dollars
($3,000,000); _frhentially fejbar&.ﬁ/e

{2} the mergeT, dissolution, ‘é)nsolida:imme of all ar
substantially afl of the assets of an Operating Uil whase
assets are awned or controlled by either the A or B
Corporation; and

(3 the amendment, repsal o restatement of the Corporate
dncuments nf an entity cantrolted by either the A or R

dnﬂ

A ,n|| ' Governance/Board Composition of Newco

bus afrss
lee!‘ -F‘

o
*”Fﬁ.t

[N )

The initial Board of Directors of Newco shall consist of eight (¥) appuinted members
dareed to by A prd B, plus the CEO of Newce (agreed to by A and B} serving ex offzcio
with vote. A and B each will always be entitled to directly appaint, remave or replace twa
euch {i.e., two by A; two by B} of the Eight {8} members of the Board of Newco. After the
terms of the intbiat R:_‘:ard ol Dlrﬁ:c[um expires, suecessors for the foer memhers of the
Neweo b ] e joi will Be nominated by 3 nominating committes of the
Neweo Board, 4 appuinted by the Newco Board upon joint approval of both A and B.

— T —— —

L d__r___,,;—f’lfmcecds of Assct Sales

Any proceeds from the sale of an asset owned by the respective A or B
Corparations, or entities each separately contrals, will be retained by A or B Corporation, as
the case may be, In the gvent of a dissalution of Newco, A {or A Corporation) and B {or B
{Curporation) will each retain the assets to which it helds title.  The remaining assets of
Newco and Neweo affiliates will be discributed one-half to A and one-half to B, after being

adjusted for any dispraportionate cash distribuizon reccived.
'f:b. e-ﬂ{
fefor :!nfa‘
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[T tepor: fade i
L. As a threshold issue-the joint vemture specific HSR rules (i e, Rule

501.40 Formation and Rule 802 40 puion for Formation of Tax-Exempt Joint Venture}

do not seem applicatle since buth rules conlemplale scquisition g mting seruriics by the

contributars. Ha% ot (Bia A% Nne MLARES o0 O 59{' ;’-‘ S5 e "‘l‘?fj ace,

Formati F N
T 1nn ?/’gwtﬁ

whis vies el Feiin fo by Fhe cate Herg.
2. The mere acquisitions of "membership intereses™ in a non-profit tax-
exempt hon-stock organization, such as Neweo, should not constitute an acqu:smon of aszer @é; 45

or voting seeuritics.  Arguably, the acyuisitions of such mombership inlerests in non-stock fehﬁ PR g

corporations should be teated in an analogous way to how the FTC PMN stafi has LT P
previcusly treated formations of partnerships and/or acquisitions of partial partnership P £ 3:;
interests, i, g8 non-reportable events ¥ e Jlnj ',ji'ﬁ

Ievertheless, there Is an issue that by each of A and B having "coatrol”, over e Tivuﬁ
Neweo, each of A and B wili have beneficial ownership of (1) those assets being comtributed ] cuﬁ.,,f
{e.z., with a change in ritle of assets) 1 Newco: (7) those assets held in spheidiaries? of A
[or A corporation) andfor B {or B Corporation) where the Neweo Board has roceived the
proxy to exercise shareholder or member rights, {e.g. vote for the members of the Boards of ap g
Dircetors of such subsidiaces); andior (3) those asseis subject tu the aperational direclion of f;& i '1"“;
Newco but where title remains with A Corporation and/or B Corparation or their individual The e
wholly owned subsidiaries, Aaelf }
rret hepefe:

B ?5,
“Ee
ﬁ&nfﬂ;#ﬂc
tre. pf‘
f'qu,en

¥ See, American Bar Association, Premerger Notification Practice Manual {2d Ed. 1991)
interpretation np. 93, at p. 77, that an acquisition of a partial partnership iatercst is not a ! @ /K
repariable evenl and interpretation no, 196, at p, 161, that fGlII’lElllDI'I of a partnarship s Dot &
reportable transaction.

¥ As used in this memorandom, the term "suhsidiary" also refers to a non-stock membership
orpanization for which A (or 4 Corporationd or B (or B Corporation}, as the case may be, is
a corporate member.
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The "Coaotrol" Tests
Application of the Rule 801.1(b} "control” alternative detinitions would seem
to yield the following results: o Hop B Ao nst codfral b)/ F”;"ﬁ*mﬂ%aaf
-

) I. A and B will each ﬁeemed tey coanteed Wesveo o those mitial Board
members, subject o the mutal approvl of A and B, are deemed to be a "present contractual
power” held by both A and B with regard to such divectors. Role 801, 1{b)y2}

2. Unless there are disparate "capital contributions" to Newen by A and
B, buth A and B control Newco under the assets dissoluriom definition of conmel.  Rule
BOL, L{hW 1Wii) L_),,E_:,

3. MNeither A nor B appear 0 control Newen by virtue of a right o fifty

percent or more of its profits. Rule 801 Lib){10ii}

4. By virnee of the agreement among between A (and A Corperation) and
B fand B Corpuration} Lo grant Neweo their respective proxies to act as sharebolders or
members of other entities {including, in some instances, ke power (o clect/appoint remove
the majority of the members of the boards of directors of such eirities) where, as Operating
Units, the operations of such entitics are subject 1o management by Newce, Newco couid be
deemed to "control" such corporations.

Thus, if A and B each "control” Newco® the question is whether, by, virtue
of such "comrnl":

(13 A will acquire beneficial ownership of B's usscdy (andfor

voting securities) contributed ta Meweo and of assets {and/or

voting securities) held by subsidiaries of B or subsidiaries of B | apy
Corporalivn fur which the Newco Board has the power, through
proxies granted by B or B Corporation, to appoint/remove the

majoridy of the members of the Boards of Disectors ol such
suhsidiaries; amd

L0000}
¥ Using the "contal" tests set froth in Rule 801.1(bY, A and B each would appear to
heenme an "ultimate parent entity" of Newco.




(2} B will acquire beneficial ownership of A's assets (and/or
voting securities) contributed to Newco and of assets {and/or
voting securities] held by subgidiaries of A or subsidiaries of A
Corporation for which the Newco Board has the power, through
prowies granted by A or A Corporation, to appointiremaove the
majority of the members of the Boards of Directors of such
subsicuries.

If such "comtrod” relationships. ipsn facie, create "heneficial ownership”, then
a repartahle acquisition(s), under the size of transaction s, would secm (o uxist

{1) For A as the acquiring person and B as the acquired
person - if A values, in excess of $13.000,000. the combination
of B's assels famd voling sceurities, if any) contribured o
Newco and assets held by subsidiaries of B or B Corporation
where the board mermbers of such subsidiaries are subject 10
appointment/removal by Newco exercising ils proxy vole; and

{2 For B 2y the acyuiting persen aad A as the acquired
person -- if B values, in excess of $15,000.000, the combination
of A% assets {and voting securities, if any} contributed to
Newes and asscts held by subsidiaries of A or A Corporation
where the board members of such subsidiaries are subject to
appointment/temoval by Newco eXeTeisimg s prowy vote.

Ilowewver, FTC slaff has on prior oceasions opined that "cootrol” i3 not
necessarily (he decisive factor in deterniining whether a person holds beneficial ownership.
See, e.g., American Bar Association, Premerzer Nodfication Practice Manua] (2d Ed. 19913,
interpretation no. 34, at pages 49-30, wherein I'TC staff apparently advised rhar sharehollery
who enter into voring agrecments or voring frusts or grant or oblain proxics arc not regarded
as reportable ransactions, “even if copirol of &n issuer may be conferred or transferred as a
tesule. " Simifarly, interpretation oo, 74, at pys. 64-65, reflects advice on-whether "a person
who controls an issuer by reason of a contractual power to designate fifly percent or more of
its directors holds the issuer's voting securities.” The FI'C staff apparently opined that "A
person does not hold voting securities under §801.1(c)(1} unless that person has benelicizl
ownership of the securities. A conrractual power to designate 50 percent or more of the
directors of an issuer does not, by Hxelf, confur beneficial owpership. These imerpretarions
would seem W mean that the proxies conferred by A, A Corporation, B, and B Corporation
which could result in Newco bavieg the ability to appoiou removefapprove te majorify of an

IR
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entity"s board of directors does not necessarily mean that Newco holds benefizial ownershipf lorte cJ[
of those entities or their assets,

Benefivial QOwnership Achieved Other Than Through Application of the "Conlrol™ Tests

If the acquisition af "control” as detined in the H3R Rules, does ant, ipse
Jacte, create benefleial ownership, the question is whether A acquites beneficial owaership of
B’s assets and B acquires beneficial ownership of A's assets by vitme of such "control”
relattonships (as described abave)} together with the management autharity given to Newco
and cash Mow retained by Newco related 1o A’s and B's assets where title remains in the
separale A and B Corporations or their individual subsidiaries. (See description in "Mewco
Authority" section abave). AEE il mach Ive feanttE Aroan intreace b ¥a.
Aot Fhelr res fect v agsetslas welles $offe, }scr,
However, there are Hiflits impesed uponr Newco by vintue of those reserve A val,
powers for actions that requirethe mamal approval of both A and B, and these reserve
powers for actions which regiire approval of either A or B {Sce Reserve Powers Section
above}, On balance, the /cﬁisl.cncc of these reserve powers, as well as A Corporation and B
Corporation continuing o held title to their respective assets and the right of A and B to the
Dbroceeds of any sale of assets 0 which each separately holds tiile, directly or thorough a }
wholly owned subsidiary, suggests that (1) beneficiul ownership of A's assars, subject 1o dr_j%eg
Newca management, has not transferred to either Meweo or B and {2} beneficial ownership
of B's assets, subject to Newre management, has oo wunslerred o Neweo or A - simply as
a result of the management authority pranted to Newco by A and BB and related cash flow
retained by Newoo,

QUESTION PRESENTED

The question presenied ts whether, under (he facis and circumsiances
described, -- ie., the eontrol held by each of A and B over Newco, Neweo's "cantrol” over
the subsidiaries of A Corporation and B Comporation, and the parameters of Noweo's
management of A {or A Corporation’s) and B°s (or B Corporatton’s) operations -- separately /
of in combination, constitute an acquisition of beneficial ownership by A _of B's assets and'or f,
by B of A's assets,

If there is no acquisition by A of beneficial ownership of B's assetz and no ;
uequisition by B of bepeficial ownerstip of A%s assets, no Harr-Scott-Rodino filing should be L ijffeo
required in connection witbahe formation of Meweo.
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