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May 19, 1998

Richard B. Smith, Bsgq.
Federal Trade Commission
Washington, D.C. 20580

Dear Mr, Smith:

Following our phone conversation yesterday, and in view of the facts recently learned and
verbally communicated fo you jn that convepsalion, plus others, pleass consider thiz loticr a total
replacement of the letter rmni:[' this Firm, dated May 14, 1998, relating tn fhe
same subject as this letter. i

This transaction is it the nature of a leveraged buy-oot in which two venture capital entitics
will join with 2 number of other investaors, and with the cwrent management of an uninearparated
divisic (“Division™ of 2 U.S. company with assels and sales excecding $100 miltion (“Company™).
to acquire for $45 million the Division's assets. The acquisition will be effected through an
acguisition vehicle recently incorporatcd (“Newen™).

Another entity {“Debt Fund”™) will provide subordinated debt financing to Neweo and will
receive marker rate interest, plus an “equily kicker”, in the form of non-voting prefemed stock. This
stock can be convertzd into voting shates in Newes. Dabt Fund will provide no cquity capital.

A financing institotion (*Bank™) will provide senior debt financing and a revelving ling of
credit. The Bank will also purchase a small amount ef voting stock of Newco.

None of the antities {except the Division) has or will have an ultimate parent entity, and none
of tha investors ars affiliated with cach other within the meaning of HSR.

Immedintely prior to the closing of fhe propossd tansactions, Newco will have ne regularly
prepared balance sheet ot asseis other than its Pghts nnder an acquisilion agresent to purchass the
Division’s asseis.
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Epecifically:

1.

Each of the twio verre capital eptities referred 1 above (“Equity Fund I and
“Equity Fund !"cellectively, the “Equity Funds™), and the Debl Fund is an equity
investmeni limited partnesship.

The othey investors will (a) include Iwo special parpose eptities (“Invesiment Fund
I and “Tnvestment Fund IT7; collectively, ihe “Investrnent Funds™) threugh which
various individuals will invest in the equity of Neweo, (b) possibly several ather
investors, who will invest directly in the equity of Newsca, and (c) the Bank.

The investors will enter into an agreement 1o parchase the vating securitias of newly
created Newea, fiom Neweo,

Equity Fund I has gross assets greater than 510 million, but less than $10{0 miliien,
as determined by its most recent regularly prepared balance sheet, Equity Fund 11
does not have gross assets or net sales grester than 310 million, &= deterrmined by its
most receat repularly prepared balance sheet.

It i3 possible that moge than one of the other investors will bave grass assets
excecding 510 million, but, so far as we arc aware, less than $100 million,

We assume that the Bank has asscts exceeding 510 million, and probably has assets
exceeding 3100 millinn,

Equirty Pund I wili contribute slightly l=sg than $4 millien in cash to Mewea in
cxchange for less then 40% of its voting shares; Equity Fund I will contribute the
difference between the amount that the Equity Fund T agrually conmributes and
54,000,000, for less thar 1% of Newro's voling sharea.

The other nop-munzgement inveslors, including the Benk, will contribuie
approximately an aggregate of $5.75 million in cash, .
The management individuals will contribute cash and non-cash consideration with
an aggrepate value of up to § 1 million for the balance of Wewco's voting shares (but
not more than an aggregate of 10% thereof).
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10. Meither of the Equity Funds, the Investment Funds, hor of the ather investors
will acquire voting shares of Newco which have a value of 315 million srsaere.

11.  Ne individual or entity will own $0% or mors of Newco's voting shares,

12, Dbt Fund will lend 520 rmillion te Newca ot prevailing market ink2rest rates, pn a
lomg term, subordinated buxis. In connection with the loan, it will reeeive neo-voling
preferred swock which will ke convertible inton less than 50% of Newea's voling
ghares, with a value of less than $15 Million, but will oot make a capital contibution,
as such, to Newea.

13.  In additjpn to its equity investment, the Bank wil! make & $10 million tenn loan ta
Newco, at prevailing interest rates and on a aenior debt, long-termo busis.

l4.  The Baok also will provide Newen with a revelving line of credit of $20 million at
prevailing intevest rates. 85 million of this revolving line of credit wiil be used ez part
of the $25 million purchase price for the Division's asset and another $2.5 million
for acquisition fess and expenses, The balance of this credit tine ($12.5 mitlion) will
be avallable for working capital and other proper corporate pirposcs, but not to repay
any of the equity investors. This line of credit will permit its draw down o ifs
entirety as of the date of the closing, bitt Newcn dows net intend to deaw mare then
$7.5 million down on the cloging (the $5 millicn for part of the purchase price and
$2.5 millien for acquisition fevs and expenses). Neweo is likely o draw down more
of the credit ins, and may dtaw dewn the entire balance thereaf, shartly thercafter.
If and when drawn down, that balance would be used {or whatever corporate needs
mighi then exist. This could conceivably include the purchase of other assets, but not
from the Company.

15, In effect, on the closing, Newco will (a) receive about $10.75 million in equity
coptributions, (b} an additional $30 miflion in borrowed cash, plus (&) 8 contracmal
ohligation of the Bank to pravide anather $20 million on a revolving credit Tine of
which not more than 37.5 million will be drawn down at that time.

16. On the claging, Neweo will use all of its equity capital ($10.75 million), all of i1s
bortowed funds ($30 million) and $7.5 million of its line of eredit, aggregating
$48.25 million, to scruire the Division's asssta and to pay ecquisition fecs ad
sxpenses, leaving it with the vight o draw on the $12.% million balanes of the
revolving credit line,
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Eased upon these facts, We woutd Iike your views on the following:
(s}  Is the formation of Newca a fransactian subject to notification?
b  Ifso, by whom?

{c) I the acquisition of the Division’s assets by Neweo subject to
notifieation?

(d}  If s, by wherr?

Fleage aecept my thanks in advance for your views oo this matter. 1 i pot loaking
o a Formal opinior, but oaly youy guidance, and will be happy to 1uke it og the telephone.

Sincerely,
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