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FROM:
RE:

DATE:

PMEMORANDUM

Alice Villavigencic

e e

HER Filing Obligations
Juge 4, 1598

Attached, a5 we discussed, is our revised propesed meomo regarding the passible HSR
filing requirements applicublc ta a proposed limited liability company which ypu have agreed to

TOWIEW.

Thank you for your assistuce,
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RE: Hart-Scott- Rodima Filing Requirements
DATE: June 3, 1998

{his memorandurn responds to your request for our input regarding the filing
requirernents under the Haﬂ—Scnﬁ—Rodjnu Antirrust traprovements Act ("HSR Act™), 15 U800
§ 1%a, and the rules promulgated thercunder (“HSR Rules™). 16 C.F.R. § XD1, gt seq., relating o
the propused formation of & Delaware limired Liability company 1o be called LLC3.

As we understand it Indirvidual 2 {“12") and Individual 3 (=12} are forming an Ohio

Lirmited Liability Company to be called “LLC2", in which each will own a 5% membership

e —

interest [.T.C2 will then enter tmto an agreement with a Delawere limited Babslity company
("LLEI™ of which Individual 1 {“I11™ is the H.lﬁmafl.‘. parcnt enfity. relating to the tormation of
LEC3. LLCI will contribure to LLC3 appmximarel-y £8 million. LLCI will also make a
commitment 10 contribute 52 millton of additional cagh to LLC3, bnnging its total commitment
w $10 million.

In retura for itz contributions, LLC1 will receive a “prefermed™ membership interast
Fom TLE3, eptitting LLC to reccive the first 510 million of LLC3's lquidating distnibuticns,

L. assets epon dissolution of LLC 3, and a 50% “copunon™ membership ioterest in LLC3.
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LLC2, which will mnake a nominal cash contriburion to LLC3, will alsa recetve 50% “common®
membership interest in LLC3,

You have inguired: (1) whether the formetion of LLC3 is & transaction requiring the
filing of a Notification and Report Forzn (“Form™) under the HSR A;:t; {2) who will be the
“acquiring person” of perfons for purposes of the HSR Act shouid LLC3 make any fulure
acquisitions subject to the Act, and {1} whether the FT'C requings mers than one 545,000 fling
fee when mers than one acquiring persen filas o Forrn relating to the same fransaction?

I. The Fermation of BIS teldings May Not Be A Reportable Tragsaction

Neither the HER Act nor the FISR Rules address your inquiry whether the formation
of an LLC triggers the HSR Act’s filing requitements. We discussed this matter hypathetically
with a compliance officer in the FTC s Premerger Notification Office. She informed us that
under the FTC's carrent informal interpretation of the FSR Act if, at the time of fermation uf a
pew LLOC, the manspement commitice of the LLC is compnsed solely of individeals who are

eroployees, officers or directors of antities controlled by the individuals or entities that control
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the LLC, or purtners of the new LLC themselves., Le., “insiders”, then the LLC iy meated a5 3
parmership J.LC apd, thus, no yoting securities are being acquired by the partners. IE however,
the menagement conumitiee is comprised of ane ar mare “outside” Individuals, then the LLC is
meated like corporate TLA, vating secutities are belng scquired, and a Aling may be required,
assuming other requirements of the HSR Act arc met and no exemption applies.

Thus, the answer to your inguiry whether the formation of LLC3 triggers a filing,
obligation under the Act will nem, part. on whether #1s’ management commities is comprised
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entircly of “insiders™. The Prernerger Office has infarmed us, however, that this informal
interpretation of the FISE. Actis subject to change. Thus, at the time of the acwual formation of
LLC3, you should contirm that the palicy is still in effect.

The HSR Act requircs any person acquiring the voting secuniiies or assets of another
person 1o file & Form and awajt expiration of the waiting peried before consummating s proposcd
transaction if cerlaie “commerce”, “size-of-person” and “size-of transaction™ {ests are met and
the propased acquisiton is not otherwise exempt. 15 US.C. § 18a. The HSK Rules define the
term “persau” as an ultimate parent entity and all the I:nlili&S. it directly or indirectly controls. 16
C.FR. §801.1{2)(1). An “ultimaie parent entity” is “an entity which is not contralled by any
other entiry ” 16 C.F.R. § 801.1(a)(3). The term “control” means:

(1} Either. (i} Hoelding 50 percent or more of the outstandinig
voling secrities of an Issuer oo

{11} Tn the case of an entity tha! has no ootmnding voting
gecuntics, having the right to S0 percent or more of the profits
af the entily, or having the dght in the event of dissalution to
30 poreent or mare of the assets of the entily; or

{2} Having the contractual power presently to desrgnate 50

percent or more of the directors of a corpotation, or to the ease

of unincarporsted entities, of individuals exercising similar

function=s.

Thus, in the insisnt cese, if LLCT wnd LTLC2 have (1) the right to $0% or mene of the
profits af L{.C3; (2) the right in the event of dissolution 1o 50%% or more of the assels ef LLC3, or

3] the contractuzal power 1o designate 30% or moere of the individuals excrcising management
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fynctions, then the nitimate parcnt entitics of both LLC1 and LLC2Z may be required to file,
assurming, as explained below. such ;:ntity meets the "sizc-cf—persuﬁ" test. Assuming [2 and I3
cach “control™ LL2, they may each alse “contrel” LL3, and thersfore be deemed the witimate
parent eniitjes of LL.C2 and LLC3, -

For purposes of the size-ol-perscr, test, however, the Act’s filing requirernents would
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not be triggersd as to [, [2 or I3 if they have total assets of less than 310 millien, or if LLCG is
I~

acquiring an cntity with total assets or annual net sales of less than $100,000.

3. If11. 12 and I3 Are Each Required Ta File, Then Each Must Pay Tht
$45.000 Filinp Feo

Asswning [1, I2 and I3 are sach required to fife, then, according to the FT'C steffer we

consulled, cach would have to pey » $45,000 filing fee as o the sane trapsaction, Thes is

camsistant with the Federal Regivter Notice snnouncing the $45,000 ee, which states in relevont

....In most ransactions the Arl and Rules speeily ooly one
acquiring person wha is required to file a premerger notification,
and who therefore will be abligated by the proposcd statute 1o pay
a filing fee. However, in some Uansactions more than one peison
is required under the Act and Rules to fle 2 premerger notification.
1p these eircumstances, each scquiring person required to file a
premerger notification will be obligated by the siutute to pay a
filing fee.
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