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Richard B. Smith
FPremerger Notification Dffice
U.5. Federa)l Trade Comnission
ECD Peanngylvania Avenus, N.W.
Washingtox, D.£. 20580

Rm: Orginary Couree gt Buginezz Exemption
Dear M. Smith:

A client proposes b= enkter Into Che transzsctlsn described
below, which ! belisve weuld be excempt from premerger netificatlon
roeguirements. After you have had an eoppertusnity te rowiew the
deseription of the transarkiorn and my comments, I would liks to
speak with you *to confirm that =he EStaff cfoncurez with my
conelusion.

The tranzgactien invelves the =zale of cighte
to pervigs regidential first meostgages. The
servicing rights ars being sold separately
from the underlying morftoage notes, Seller
i¥ & commercial bank that, in the regular
course of its business, makes loals secured
hy first and junicec mortgages on commerciaZ
and resideptial property. Seller alsc. in
the rzgular course ¢f its business, buys and
salls khe rights tao zZervice residential
mortgage loans. Buyer is a mortgage banking
subsldiary of a bank and regularly acquires
murcgage servicing rights.

Scller has made Lhe demcision that it no
longer wants to hold the servicing rights
for first MorEgadges on rasidential
properties. In the past, Seller hax nat
always immediately zold the right te service
residential first mortgzge notes that it has
originakted, whether or mot tke underlying
note woas sold te investors. Prospectively,
Seller intends to monetizs, in the current
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perlod, the future wvalue of Yhose servicing

rights by selling them.
In thizx transacticn, Seller whill transfer to
Buyer 411  regidential flirstk morigags

servigl rights that Sellgr holda en the
effectivg date of the agreefent, but Sellur .o
iz net Eesasing to oxiglnat ard service pE—
3 mertgages. Seller will continue tno
originete residential loane secured by first
and Jjunleor mortgages, and although Seiler
will not retain the cervicing rights to the
first mortgages, Seller will eontinpe o
fervice residential loane secured by junisr
mortgages. Seller will ales conkinie to
originakte and service loans sscured by both
first and junier mortgages on commercial
properties.

Az o regult of this sale, Saller anticipates
that its everall mortgage =ervicing heeds
will decline. S=ller anticipates that some
etrff who now provide sarvices for
residential firar morloages will be
redepiloyed to positions appropriate to their
2kill=s 1n Sellwmr’'s consumer finance Aivigion
ar in other arcas of Seller. Bit Seller-e
staff who sexvrire residential first
morcgages are nat manzged aE an
ocrganizaticonal wnit distinct from gbkaff who
periporm other loan ssrvicing fuactiorns.
Btaff generally eservice both first and
junior mortgages and some slaffl service both
consumer ana morkgage loans. Ik the course
of the staff consoslidation Zeller's space
reguirements will alse decline and it
anticipates vacating z portion of che aspacs
ir the building that kouses i1bs 1ozn
servicing operations, but loan servicing
operatlons will conzlnue at that local jon.

Az an initial matter, it is my wnderslacding tha® che sale of
mortgage eervicing righte would be treated by the Staff ae the szle
cf “goods® for purpeoses of the ordinary course of business
exemption under Section 7a(c}il}. See aHA Premerger Notificatisn
Mznual, Interpretation 20. &lso by analegy to Interpretation 20. ik
appears clear that such assel Lransfers are eligible fer exempticn
under the ordinary course of business exemption. The guesticn ceems
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ts ba whether Seller’s intention <that it wil2l ne longer kald
servicing rights for residential first mortgage Tgane makes the
priinary oourse of business exenphion inapplicable ta tRis
tvansaction. That guestion, however, appears to be resclved by
reference to Interpretatiom 23 1n the Premerger Norificatian
Mogual. That interprektation confirms the relevance of a seller’s
organigaticonal structure in determining wnether =2 transaction
invoives the sale of a1 or substantlally all the assets of an
operating unit.

A npoted above, Seller dees not have a "residential first
morfgage servieing unit.® The functiens and skills of staff who
service residemtlal first mortgages arxe very =imilar teo the
func-icns and 2kills necessary 1o eervice other loans for seller.
Thiz staff, in 1ts reduced form, will contipue to perform all the
functisnz khat it perfermed prier oo the transaction, i.e.,
generating mortgagee, servicing mortgages (including  Junizr
residential mortgages), and aselling both merbgage notes and
mortgage sarvicing rights. The only difference will be that when,
in the future, Seller originates a rosidential first merctgage, tne
rights te services that mortgage will be scld whether sr not tie
underlying mortgage note is scold.

Based op this, T believe that “he {ransaction would be excmpt
umder Secticm Tats) (1. T would, however, like to cenfirm that the
4raff comeurs with that conclusion., T will pian to eall later beday
‘v prder te discuss the matkter witk you. If you would like to call
with any questicns or commantz, please feel IZrce to da se.

Thank you wery much for vour attention.

gincerely.
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