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Premocrger N ion Office "
Federal Trade Commission =
Sixth Street and Fennsylvaniz Avenne, N.W.
Washington, 1MC 20580
Re;  Advice Concerning Size of the Transaction Test
Dear Patrick:
Thank yum i 10y our calfl an Meonday affermoon. Fellowimnpg up on my conversation

with you an I want to summarize the facts, analysis and conclusions of our
conversation. if I have mischaracterized your advice in any way, please let me know,

Bob described a proposed tansacticn that includes the following elements;

{ The deal is structured as an asset sale, and the purchase price is less than (but
reasonably closc to) $15 million.

) The Seller keeps a supply of raw marerial at several of its customers’ locations, 1
be used in the pmeessing of such customers™ orders with the Beller. In cach case, the row
material is consigmed by the Seller to jts customer under a consignment agrecment,

(3}  Inconnection with the asset putchase, Buyer will acquire title to the Seller”s raw
muateriald al customer locations. All such material will rernain consigned to the various

customers afler the closing of the transaction for use in processing customer orders with Buyer,
Buyer will assume the consigniment agreements.

{4y Buyer will replenish Sallers supply of the raw material (which Scller can also use
in other processing erdeavors unrelated to the business or assets being acquired} by delivering to
the Sciler a like amaunt of the raw material from Buyer’s own inventory of raw materiz], in

effect exchanping severs] units of the raw material at customet $ites for the same number of unit
of Buyer's raw material,
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{5)  The value af the raw material i3 about 51 million. You may assume for purposes
of our discyssion that it the value of the raw materials were aggregated with the purchase price,
the HER filing threshold would be trigpered,

The guestion that we presepred 1o you yesterday aftsrnoon is whether and how the
exchange sct forth as clement (4], above, affects the calculation of the “Size of the Transaction
Tasl.” Pul another way, is the value of the raw material being exchanped required to be added 1o
the purchase price in measuring the total consideration for the deql?

! beficve that we concluded that the valuc of the exchanped raw material is not included | 7% v I

in the measure of the “size of the transaction.” While the Buyer is acquiring raw material worth 9£"’r >
about §1 million, it is simultancously giving up the voty same amount of the very sarmne raterial f’loh 2!
it already owns - the only thing that has chanped is the location of the raw malerial. The ' ; € :m:e,
exchange is 8 wash, vodertaken only to facilitate transfir, and aheuld not be included in the 7}'5;’ F‘zﬁﬁcﬁ

measuremnent of the size of the transaction.

[ wrld appreciate it if you wonld confrrm for me whether this accumilely reflects pur
[+ L ur conclusion. “Would you call me, *
h your thoughts?
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