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Re:  "White Sguire” preferred shares

L
Diear Mr. Smith: ’ =

The fullowinyg is a summary of the information [ discussad with you on the phone last
Weadnesday.

A limited parinership invesiment fund {the "Acquiring Person™) is proposing to acquire
Series B Preferred Stock of g company (the "Acquired Parson™) valued at $40 inillion as well as
an aption 1o acquive up v $15 millicn in shares of Series C Preferred Stock of the Acguired
Person. The Scrics B Prefered Stock will be convertible into common stock after thrae years at
the option of the Acquiring Person and must be converted to common stoek afler five yoars. The
Serics B and C Preferred Stock are both being issued by the Acquired Person. '

The Series B Prelermed Slock Certificate provides that this stock will have no vote for
directors (ot even for many general corporate mnatters) until atter an HSR filing has been smade
and the HSR wailing period expires. Specifically, the Certificate provides that " Afier the HSR
Cxpiration Date, but only atter the HSR Expiration Tate, Holders of shares o the Scrics B
Preferred Stock shall be entitled to yote upon all matlers upon which holders of Common Stock

have the dght Lo vote . . . [and] to elect one member of the board.” "The Series O Preferted Stack
will contain the same language.

The Acquiring Person plans wo acquire the Setles B Preferred Stock and the option on the
Series C Prefemed Stock in the next few daya. At this point the Scries B Prefened Stock has no
present right to vote for directors, Shoruly thereafler, the Avquiring and Acguired Persans plan to
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file HSR Notification and Report Forms, After termination of the HSR waiting period, the Series
B Preferred Stock will autnmatically have a present right in vote for a director.

We believe that no HSR filing is required for the acouisition of the Series B Prefenied
Stock or the option (o acquire the Series C Prefered Stock.

Pursuant to Rule 801.1{f), the Seties B Preferred Stock would be considered a convertible
voting security. Though the Series B Preferred Stock will have the right to vote for 4 director
unee an HSR filing has been made and the waiting perfod expires (or iF it is converted to
commaon stock at some point in the [uure), valil oo of (hose events oceur, the Scrics B Preferred
Stock bas no right to vote for a dircetor, Rule 802,31 exenipts acquisitions of convertible voting
securities.

Trierpretation $% of the Premerger Notification Practice Manual discnsses a sitation
virtually idenlical o the une described in this letter, where "white squire” shares convert inio
fitlly vuting shares upon expiration of the IISR waiting period. The interpretation states that the
I’NO statf treats the expiration of the HSR waiting period itself as a conversion andar the rules.
Thus, prior to the conversion, these "white squire” shares are simply convertible voting
securities, the acquisition of which is exempl om the HER filing requirements,

The acquisition of the oplion W acguice the Seres G Prefamed Stock in the future is oo
repartable. Sec Inlcrprelation 31 of the Premerger Notilfcalion Practice Muanual. Asin the case
of the Serics B stock, ence the Acquiring Person exercises the option for the Series C shares,
files its HSR form and the HSR waiting period has expired, the Acquiring Person will be able ta
vote the Series C shares.

I would appreciate it if you wauld canfirm the conclusion that no HSR filing is required
o acquire the Series B Preferred shares or the oplivn un the Serics C shares.

Thanlk vou very muach for your assistance.

Sincerely yours,






