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April 29, [999

TIMILE (202) 3262624

13. Michac! Verne, Federal Trade Investigator

Federnl Trade Commission

Rurcau of Compotilion, Premerger Notification Office
#th Strect and Pennsylvania Avente, NOW,
Waslhingglon, D.C, 20580

Re:  Review of Filing Requitements Pursuant to the Hart-Scott-Rodine Antitrst
Tmprovenents Act of 1976, os amended (the “Act™}

Dear M verne:

{ am writing 1o confiom our telephone conversation of April 26, 1999 concerning the
applieability of the filing requirements of the Act to a transaction involving u stock parchase and of ;
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A= we discussed, our client (1h;,\ *Cornpany™) is a national [health eare provider which is
engaged in varions health cars related bysincsses, Certain exgoufive olfiere of the Company will
formn and awn all althe cutstanding stoclk ef a new corporation (*Neweo™.  Neweo will purchase
all of the issued end mitstanding capilal stock of a wiwlly owned subsidiary (the “Subsidiary™) of
the selling conpany [ “Seller’™ for nomina! considerstion. In addition, the Cempary will gusranly
certain obligations of Noweo under the Purchase Agreemcnt (as defined BElow) With respect 0 (1)
ay severance oblipations of Newco te employees of the Seller, and (i) the indemnificaticn
obligralicns of Newea ta Sellerunder the Perchase Apreement. Conecurrently with the consumimotion
of1he stpck putchase, Neweo will enter into a long-term managenent agreement (the “Managament
Agrecment™) with the Company or one of il subsidiaries (the *“Nanager™, pursuant {0 which the
Manager will manags the business (the “Business™) being acquired by Newgo forup te fifty years,
15 momn particularly described below. Inaddition, the Company will have an o tion to purchazc the
Business, the stock of the Subsidiary orthe stock of Neweo fot the fair market vilus thereof, Neither
the Company, hot any subsidiary of the Company will have the right or power to elect or directthe’
eleclivn of muy dircetors of Neweg, The Company has legilimate business reasons for chopsing the
above- deseribed srmuctuze,
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i1, Acgisiipn of Voting Securities

Pursuant ta a stock. purchase agreement between Newico and the Scller (the “Purchasz
Agresment”, Neweo will doquire a1} of the issued and outstanding capiial stock of the Subsidiary
For nomminal cansideradon, Tn addition, Seller will guarantec that the amount of net working caplial
af flie Husinzss at the Closing will be ai Jeast a specified amont {ihe pariles have not yet aprend
upon what such amdunt wilk be; howsver, itls expected to be approximately $30 million). Tfand
(s thie extent that fhers is any deficioncy in the smount of such net working capital, the Seller will
pay to Neweo the amount of any such deficlency. Itis expeeted that the ameunt of the guaranteed
net warking cepital will bo approximately 20,000,000,

Alter giving conwideration to the jurisdictivpal requivements of the Act, we beleve that the
noguisition dascribed above is not a transaction requiring natification under the Act. Boction TA (a)
{2) () of the Act provides, in part, that “ifL.. any yoting securities...of a person not enpaged in
manufacluring which has total assees of §10,000,000 ot moss are bing acquired by any person which
has tolal assels oranmual oot salesol § 100,000,000 er more,” then the “Size of {he Partfes” teat under
the Act woald be satisfied. According to Rule 801,11, the annual net sales and total asscts af 2
person shall he os staled on the last regularly prepared balance sheet of that person; pravided,
herwever, that iFan acquiring person docs not have arerularly prepared balance sheet, the total assets
ol such person shall he (1 all assets held by the acquiring person at the time of the acguisition, Jess
{it) all ersh that will be used by the acquiring person as cansideration in the propesed acquisition.
Tru the progent transastan, sinec Newea is a newly-formed entity with no sales and no assets except
for U riomyinal cash that will be used for Uie acqnisition, the “Size of the Parljes™ test isnot satislied
wilh respect to Newsa and no notification is required under the Act.

. Mpnapement Agrcement

As we stated above, concurently wilhthe closing of the aequisition described abave, Newea
will anter inlo the Management Agreemeiit with the Company, pursuantio which the Company will
nanage the affairs and operations of the Business. The leom of the Management Agreciment wili be
 for ten (19) yeary, provided thal the Manager will have the right. in its sole discration, to extend the
termn {or vp ta four (4) consecutive 10-year cxtension terms. The Manager will ko entitled 10 a
magnperient foa equal to the operading cash flow of the Business. Atihe cod of the term {either the
inftial terer or any of the renewal torms), the Cornpany shall have the eption o purchase cither the
Rusiness, 1he stock of the Subsidiary, of the stack of Newoo for the fair market value thegeof. The
responsihilities ol the Manager will include, but will not be imited to, the following: {i) hire,
discharpe and supervise oll employecs of the Business; (il) maintain atl ligenses in Neweo's nams;
(i} take al! action ne may be reasonably necessary to insurs camnptiance with all governmental
requirenicnis applicable (o the Business, (iv) cause all taxes o be paid by the Rusiness; {v) as agent
[or Newco, deposlt and disburse all monies arising out of the operation of the Business as is
necessary frot time to time; (vi) maintain the books and records of the Business on behali of
Neweo; and (vii) generally manzge the businoss and affairs of the Business.
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Dased onovr telephone conference, it is my understanding that the notification requirements
ol the Aet would apply to the exeention ond performance of a manapement apreement only if the
manzger can be considered o have “acquired” beneficial cwnership of the managed party’a assets,
I bzlieve we coneluded that, based on the forcpoing facts, (he Manager will not be deemed to have
acnquired beneficial ownership of Neweo's assers, and accordingly, the notification requirenients
under the Act would not be triggered.

1. Coclurigh,.

In summary, based onour telophone conference, we concluded that the acquisition by Neweo
of the capital slock of the Subsidiary (as deseribed ahowe) and the concurrent execution and
performance of the Management Agresment (as deseribed above}, inclnditg the geant of wtha fair
markct valus purchase option, does not require that a Notification and Report Fann be filed under
the Act.

T will eafl you shortly 1o confirm that the foregoing accurately reflects our discussions and
your coaclusions.

Thanlk you in edvance for your time wod attention 10 thiz matter. Ifyou need clarification or
further information regarding any matter discussed in this leticr, please do nothesitate 10 contact me.
{f I s wnavailable at the tiree of yow call, please ask for
charge ol this transastion.

ho s the partoer in

Very truly youss
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