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April 30, 1999

VIA FACSIMILE {202} 326-2624

Mz, Mike Verne

Federal Trade Commission
Room 303

600 Pennsylvania Avenue NW
Washington DC 205806

Re:  Pre-Merger Notification (Reporting and Waiting Penad Requirements in
Lonnection with Transaction Peveribed Below)
Crur File Nao.

Eiear Mr Vem:

The purposs of this lerter is w conGmm Wy wiiting my understanding of e conelusio,

reached during our various telephone conferences on April 29, 1999, regurding
mimim& Lability company (“Buycr™. Pursuanl w thosc conversatons yon
e 3 on the facts and unalysis set fonih below, there would be no pre-mergce

potification requirement in carmection with the below described transaction either prie: to the
propossd acyuisition or prier to or aficr any distributions froim Buyer 1a fis equity holders. If the
following is not consisterd with our discussions il is my understanding that you will contact me
af

FACTS

Buyeris in th of acquiring $4 7,000,000 of assets, {inclading closing costs), from
iporation {“Seller™) (such acquisition sometimes referred @ herein as
¢ ) ransaction ™},

Seller has in excess of $100,000,000 of assets md net sales as duermined pursuwant to the Hart-
Scott-Roding And-Trost Improvements Act af 1976 (the “Acr™),

Buyer i a limited liability company orgsniced on January §, 1999, The ownership percentages,
type of owmership interests, and capilal eontributions are sel farth on Schedule 1 attached hereto,
Attached as Schednle 2 are the provisions in the Timited liability company dvcurments {the
“Operabive Documents™) seting forth the priovity of distribations for profits and distributions al
Imquidation.  The Operative focuments, in eonjunction with certain loan and franchisor
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docurnents, prohibit amy distributions in respest of equity ownership for ‘at_leasl ome vear /
following the closing of the Transaction {the “Closing™). There has not been and will not be any
distritanions in respect of equity owncrship made prior to or within one year of the Closing,
After the one year anniversary of the Closing, distdbutions shall be made on a goarferly basis,
provided that there i3 sufTicient distributable cash,

individually $10,000 =
\ havs in exerss of$10 000,000 Ofto‘ta] ageete and nel salcs

LAWY

Under the Act, parties to certain ransactions most comply with eertain reporting and waiting
period requiremeants prior to completing o transaction nvelving acquisition of voting securitics
or assets if (1) the parties meet the size-of-—the-porson test, {10} the tmnsaction satisfies the size-ol-
the-transacition test, and {fii) the transaction 1s not covered by a specific excmption.

In general, the size-of-the-porson test is satisfied 17 either the buyer or seller has $10,000,000 nct
salea of tlal assets and the olher party has $100,000,000 net sales or 1otal a3séls, Annual pel
sales and total assels are measured af the level of “Ultimare Parent Enrity™ (2., an ctofty it is
nol controlled by any other entitv). Based on our ielephone conversations vemterday, Huat the
ooly faclors relevant in determining whether a control person exisls in the case ol a limited
liability company are wheiher any syuity holder has a contractual riphit in respect of it equity
ownership to receive 50% or more of the profits of the entity or has the nght in the cvent of a
dizsalution do 50% or nore of the assets ol the entlly.

ANALYSIS £, 2 B Qw{ﬁ

Baged on our discussidn yesterday, and althuugh there is no legal authority directly on point
reearding the method of determining whether o person has a ripht to receive 50% or more of the
profits or has the righifin the event of 4 dissolution to 50% or more of the assers, the Federal
Trade Commission’s {“FTC™) position is that such dotermination is made by reviewing the
operative compimy documeits to detertnine if there is an explicit requirement thar {0} 5086 o
mare of the profits of the entity are o be diswibuted to any person or {i} any person loas an
explicil right in the event of a dissolution 1o 50%, or more of the asscta of the entity. In the
absence of such distribution requircments, the determination 1s made by reviewmng distributions,
if any, 1o see if agy persan regelved more than 50% of the profits of the cntity. Such test iz

repented after each distribution. /—5--{}-? o
*
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{n the Transaetion, jf the Ultimate Parent Entity is the Buyer, cegardless of whalht?'!. 50% or more
of any distibutions are uvltmately recelved by any equity holder, there will noti be uny pre-
merger notification requirement in the futore, in connection with the Buyer’s assels acquired in
the Transacticn.

Pasad on our conversations, we may rely on (he telephone conversations and t_his letter in our
determination as to the lack of the necessity to submit a presnotification filing. Jin the event that

crmination is subsequently made that a filing was required, this lettef will prevenijthe Buyer
ifrom being subject ’ﬁ any Lpl:nalﬂﬂﬂ for fallure to comply with the Acl's notification
Fequirements.

e o
(J ‘BAL o uuﬂ:-"" Aé,-l g le -
NCL ) = -

Ruyer does not satisfy the 10,000,000 person requireraent as defined in the Act, unless the
Ultimate Parent HEutity 18 determmined 6 he s and [z satisfied th: §10,000,000
persen requirament, No equity holder {includng . has a fight o receive 50% or mure
of the profits of the ontity of lias the right in the Svent of a dissolution to 50% or mare of the
aasets of the Buver and there hes oot been and wilt noi be any distnibuticns prior to Closing.
Thercfore, no equity holder of the Buyor satisfies the FIC's current test for control apd the
“YNtimate Parent Fotity”™ will be the Buyer. The Buyer does not satisfy the Siz: of the peraon
test.  Therefore, there js no pre-metoer polification and filing requnrement for the above
described transsetion. Additionally, there is no subsequent filing required repardless of whether
any person ultimately receives more than 50% of any r\..gula: disiributiog. and this lettér can be
telied on by the Buyer.

Very truly youms,
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SCHEDULE 2

RESTATED LIMITED LIABILITY COMPANY REGULATIONS

oniiNNNNE.

ARTICLE 9

al1. igiributions of Ne h_From tions, Distributions of Net Cash From
Cipezations with respect to each fiscal quarter of the Company shall be made to the Mombers
with quarterly reports detailing the caleulation Blereof on the forty-ffth (45™) day after the end
of each fiseal quarter, as foliows: :

{a)  first, one hundred percent (100%) of the first Twu Hundred Ninety-ons Thousand
Six Hundred Eighty-one and No/100 Dollars (5291,681.00) 1o the Preferred Membors pro rata
‘until each Preferred Member has received cumulative distrbutions in a1 amonnt squal to such
Member's Preforred Amount; and

(b sccond, to il Members in accordance their respective ownership percentages at
the time ol such distribntion.

0.2, istyjbutions of Net Cash From gactions. Distributions of Net Cash
{rom actions shall be made to the Membera within fifteen (13) days after such
ranzaction, as follows:

(a) first, one hundred percent {100%} of the first Two Hundred Ninsty-one Thousand
Six Hundred Bighty-one and Ne/100 Dollars ($291,681.00) to the Preferred Members pro tat
urti! each Preferred Member has received eumplative distnbutions in an amount equal 1o such
Member's Preferred Amount; and

(b) seoond, o all Mombers in accordance their respective ownership percentages at
the time of such distribytion,

9.3. Lignidatinz Distibutions. If the Company is dissolved (i) upon the pecurrence of
an event sct forth tn Section 608.441 of the Act, and provided dissolation is not aypided under
Fatagraph 11.1 hereof and its business is being liquidated in accordance with Section 608 441 of
the Act, then the Compeny shali ceaze lo carmy 04 ite business, except 1o the extent hecessary for
the winding up of the business of the Compsuy. The Company shall thoreafter be wound up and
terminated as follows: the Chief Executive Manager shall liquidate the asscts of the Company as
promptly as possible, inless the Board shal] determine that an immediate sale of Company assets
would cause undue logs 1o the Company, in which evert (i} the Hguidation may be deferred for &
reasonable time, or (i) ail or part of the Company assets may be distabuted in kind. 43
promptly as possible after liquidation, the Chief Executive Man I prepare a final
staternent of account which shall roflect the starus of each Mmihcr"ﬂmﬂlmt and such
other tems and matters which he deems appropriate. AJ} tangible or intangible property of the
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liahilitics of the Conpany and sfter taking into account al ceount adjustments in the
tax yeer of liguidation shall be distributed to the Mergbers in pre o to and in the amount of
their pasitivd'hccnunt balances as adjustad pupsuant lo paragraph 10.1 of these
Regulations ag a Tesult of any sale of e Broperty in conmection with such liquidation.

Company, including money, rémaining afier the discha:ie of the debrs, obligations, and

94, Tax Distribytions, Unless the on-going business of the Campany will be
impaired, the Company shall make periodic distributions to its members i accordance with the
atlocations of profils as provided in Article 10 in an amount equal to the anticipated tax liability
pavablc on the member's allocated share of profits assuming the maximum federal and applicable
state individual tax raves {"Tax Distributions”). :



ATTORENEYS AT LAW

THE INFORMATION CONTARED 1N THIS FACSIMLE WESSAGE AND i THE ACCOMPANTING DCCUMENTS IS GONFIDENTIAL AND
PRIVILEGED AT ATFORMEY-CLIENT COMMUNICATICH. |T 15 INTENDED QMUY FOR THE USE OF THE RECIPENT HAKED BELCHW. IF
i) ARE NOT THE INTENDED RECIPIENT, GH THE EMPLOYEE (R AGENT RESPONSIELE YO DELIVER THIS MEIRAGE TO THE
INTENDED FECHPIENT, YOU ARE HERESY NOTIFIED THAT ANY MECLOBURE, COPYING, OR DISTRBLITICN QF THE CONTENTS OF
YHIE TRANEMISSEIN {5 STRICTLY PROMIBTED. IF YOUHAVE RECEWED THIS FAX IN SRACF, PLEASE WOTIFY US MMEDIATELY
B¢ TELEPHOME TO ARRANGE FOR BETLRM 0F THE ORIGN AL DOCUMENTS TOuS,

FACSIMILE TRANSMITTAL SHEET

Tk FAX. M MEER-
Mike Ve (202} 326-2624
COM PATY: NATE

April 30, 1999

TETAL X0 Ol PaGEs INCLODUNT COVER:

7

Trade Commission

HE:

Attached
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OURGENT OFCRREYIEW OFLEASE COMMENT/REPLY

ORIGMNAL BEING SENTWVA O REFUEARMAIL O CVERMGHT Mall O OTHER

NOTES/COMMENTS;






