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September 21, 1999 (%_

BY FAX

Richazd Simith, Esq.

Michacl Yemne, Esq. -

Premeraer Nottication Office

Federzl Trade Commission

6th Sircet and Pennsylvania Avenue, N . W.
Washinaton, D.C. 20580

Gentlemen:

T amn writing to cenfirm our conversations of the last week or so
cuncering the potontial applicability of the Hart-Scon-Rodine Act ta the facts
outlined below and 1o advise of certain additional facts which I have just learned
that I do not believe chanpe the analysis. | would appreciate your confirmation
that this letter accurately reflects owr conversations and ascurately concludes that

" under the facts described below, HER Act filings would oot be regoired.

FACTS

Company X conirols a number of businesses through a number of
limited hability companies. Company X is a $100 million person. Compauy X
also is a member of LLC, with company Y, a financizal mstitntion. When this LLC
was formed, X contributed a business that it wholly-gwned and a 49% LLC
interest 1 anoiter LLC, 'l‘h; financial institution contributed only cash,

Although LLC-1 was designed to be held S0% by X and 30% by Y,
hecause Y is entifled to a priority retwm on the profits of LLC-1 until a certain
threshold is attained, at the moment Y is entitled to well over 50%a of the profits of
LLC-1. TFLLC-1 wore to be liguidaied today, again hecause of a priovity
allocation, Y would be entitled to slightly more than 30% of LLC-1'5 assets.

X intends to form a new LLC and intends to contribute to the naw
LLC a number of LLL's it controls and the businesses now held by TLC-1. Y will
conribite additional cash to the new LLC and ils membership interest in the new
LLC will be greater ihan its interest in L.C-1. For financial structuring and other
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husiness reasons, prior to the formation of the new LLC, 3 will coninbute
addittenal cash to LLC-1 and, as a result of this contribution, both X and ¥, as
originally intended, will be enntled ta 30% of the assets of LLC-1 upon its
Liquidation.

ANAT YSIS

Qo these facts, you bave advised that the formation of the npew LLC
ig not subject to the HSR Act's filing vequirements. The formation is not
reportable because it will not involve the conmbution of two or more previously
"sepamicly contolled” businesses b the LLC. In this case, all of the business
being conrributed to the new LLC were controlled by X prior to the transaction.
As Y is contributing only cash - and the LLC which it and X each are deemed te
control -+ Y i3 not contributing a business thar was “separatcly controiled” prier to
the formation of the new LLC.

If the abave description docs not acswrately reflect our conversations
and the positions yoeu expressed, please let nie know.

Sincercly,
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