COUYSELARES AT LT

September 22, 1999

BY FAX {202-316-2624} and Mail

Richard B. Smith, Esq.

Premerger Mot fication Office

Federal Frade Commission

600 Penosylvania Avenue, N.W. , Room 323
Washington, ).C. 20580

Re: ! o \d
Digar Digk:

I an writing w0 follow up an the telephone conversstions that | {for H Compary) and-
-(fcr % Company) had with you on Friday, September 17, 1999

T praviously hed sent you a Fact Pattamn, and you asked Jim and me several additional
questions. Tn particular, I cen confirm that the 1993 License from 8 Company t H Company
involved o “perpenial” license, so that there was no effcctive extension of the duration of the
awnership torm by virtue of the gssignment ia the 1999 Agreement. Sccond. as [ eonfirmed to
you by tzlephane, the shares purchased in 1993 by L[ Company (as mentoncd in Paragraph 3
of the Fact Pattern) are ao longer beld by H Company. Finally, the partics did ol fils HSR
I'orms in cormection with the 1993 Agroemens sud stock purehasa Lo reasons that are
current]y unclear but that are being reviesaad.

Based an thesc additional facts and those set out in the sarlier Fact Patterny, [ understand ihat
vou concut that ne filing iz reguerad for the 1999 Agrecment,

Thank vou for vour attention and prompl response.

Sime

TOTSL P.AZ



Y A L=

e
e ey N L
Gol g0, 000 gl
DRAVT September 17, 1849 {7:33am)
FACT PATTHERN
Issue; Plocs converting a previous exchusive license of a patent 10 a0 assigryent of hat parsns,
and changing the royalty terms, resull in g wansfer of asets tor which un HSR {iling is
required in view of the faet Mrat substantially the entire boneficial ownership interest in
that patent was wensfomred threngh the prévious exclusive license?
1, These frcts relate to the reportabilily of an Al:gum; 31, 159% gereement (the 1904
Apreameny™y betwean 5 Company and H Compary. Tha 1999 Ageement involves intellectun]
property rights regarding the same chemecal eosnpourd ("TC™) 23 ap carlier exchusive liconse
agrecment of June 1, 1593 (Lhe *1993 Agresment™) betwwen 3 Company ated 2 Company. Bota

Agresmants and fssues pertinent to the raporiability of the FUI0 Agreeinant are Jescribed below.

The 1863 Asreernant
2. Uinder this Agreament, 8 Compusy Livensed 19 L Company exclusive righis to a paant
appiication {the *'136 Application™). The exclusive lizense also included any patent that issead
from the ‘136 Applealion, and a contingent right to ancther patect applization relating to TC (the

"14¢ applieation™).

1. At the Lime of the 1993 Agreement, H Company held an issved patzm refatinz to & family
of comprands which inelude TC (the 129 Paten™), and had atso @ed o May 17, 1952, 3

matent spplication covering eermain usez of TC {the 542 Application™). The partivs recogmizcd
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that a patent interfarance procecdiny regarding $ Company's '136 Application and ©] Company’s
542 Application eguld likely follnw (Fboth parties were able to obtein allowabls claime in these
patcot applications, In such case, only one parly would be able w ubiain a patsat o the
imerfering sulyject maner. Accorcingly, e 1993 Agreement made provision foran interfarence
procesding, amd ensursd thet na matier how any ntsrference concluled, H Compuny would have
an exclusive Heensze to make and sell TC products coversd by any_survi ving § Comnpany passnr,
4, Under the 1993 Agreement, H company was 10 pay 173 million ta 3 Canpany vpon the
issuance af any & Company patesl; an additional 30.875 million in April TOU7 if an & Company
patent had fssued and anrvived any interfarence proceeding; and an additional $1.575 suillion in
April 1595 il am 8 Company pelont had issued ared survived any mr'ﬂrr'enccitﬂ‘e:;;’ngr;ﬁl;l
navments were suhjsct #0 many contingenies and uaceraintes. The Agrecment also provided
for & 4% royaliy to § Cortpany (which coujd be adjugred up or down baseil on various laciers)
efter expiration af H Company's '129 patent (fn 2001} 15 any patert had isswed from the *154

appitcation and remained valid and enforceable by this tine,

4, Simmltanesusly with the 1993 Apmeament, the parties entored inte a Skock Purchiase
Agpegment under which H Conwpiny pumchased 1,111,111 shares of § Company common stock

for §% per share.
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Septernber 23, 1999

M. Mike Vorne
Fedaral Trade Commission
Pre-merger Netification Division

Re:  Asset purchase of residential contractor/homebuilder
Deat Mz, Veitic.

As per our conversatinn today, T am wriling 10 tequest @ wrilicn opimion
confirming that the notification requirements of the lHan-Seoft-Rodine  Antitus?
[nprovements Act {“the Acl™ du not apply 10 a purchase of all or substantially all of
the assets of a residential conlkractorhomebuilder,

CQur client is currentiy negotiating the purchase of all or subgstantially all the
assors of a residental confrastor/homebuilder. The assets consist langely of raw land
and platted and subdivided lots, as well as an assigunment of an office lease, the
comrastor’ s rightz a2 seller under executory cortracts to build and sell homes. work in
progress, and other consracts and some miscellaneous equipment and othet tangible and
intangible personal proporty. Accarding to infurmation available to us, the total asssts
of our client., the purchaser, exceed $100 million, while the gssets of the selter vaoeed
310 mathon. The assets being acquired by our cliznt exceed 515 million dollars, the
bulk of which represemts the fair market value of the undevelopad real property.

Thank you for your assistance in this matter.
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