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¥ FA : {October 28, 1999

Re. Hat-5con-Roding Act Raquiremenis

Michael Varna

Premerper Notification Office

Federal Trade Commission

6% Strzet and Pounsyivania Avenne, N.W.
Foom 301

Washington, D.C. 20580

Dicar Mr, Vome:

This letter is maant to summarize the discussion we had on September 2,
1599 relaring to the ssues of {§) whether an individoal “econtrals™ a corparation through a
combmation of holding 46.4% of the voting securities and an revocable proxy ta vote am
additional 35.7% of the voting securities of he corporation and, if so, (i) wiether a filing
{*HSR fling") ymder Hart-Scott-Rodine Antitrust Improvements Act af 1976, as amended
{the "HSR Act'), and the rules promelgated thereunder (the “HSR Rulea™) would have to be
made by such mdividnal who will acquire all of the tssued and outstanding voting securizizs
of four separate isstters indirectly held by such corporation. It I my understanding that vwe
concludad thar the individual “controlled” the corporation, and, as such, would he exempt
under section 7A{CH 10} of the HSR Act from making an HSR filme for his acquisition of
the voting scemitiss of the four issucts contrallod by the vorporation hecause the mdivicheal
wonld not merease his par eentum share of the issuers.

As T generally deseribed in the our telephoac conversarion, an Individual
(A", through a newly-formad, whelly-owped subsidiary {“Neweo™), will sequire afl of the
tssuad and ontstending vodng securities of four separate tssuers {the “Targets™). Presently,
A personally Holds 46 4% afthe voring securiiiss of g holding corporation {“Holdings™) and
is party to a voting trust agreement with certain shareholders of Holdings which grants A,
the riustes, the irravocabls right to vore the shaveholdars' varing securities, representiny
aoprowanately 35,74 of the voting securites of Holdings, Holdings cwrently holds
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approximartely 72.7% of the voting securtties of Its corporate subsidiary (“B™). B, in turm,
holds 100% of the voting securiries of each of the Targets.

‘The ¢ontrpl definition i section 201.1(b)(2) does not specifically refer 1o the
power (o vote 50% or more of the gurstanding verting securfties, Tather, it provides that the
power preseatly to desigmate 50% or more of the board of diveclvs constitutes control. As
we discussed. however, Interpretation 62 of the ABA Premerger Natification Practice
Manual indicates thar the Federal Trade Commiission staff {the “FTC staff") hay conchided
thar the contractnal power to vore shares will oasttute “control” if “the proxy ar other
voting oght is imevogable” and “the woring rights.. give the ability to elect half or mere of
the board....” Under the correm circumstances, A “contrels” Heldings becauge the
combination of hiz personal holdings of 46 7% of the voting securities of Holdings
combied with the irtevocable progy to vote an additional 15.7% of the voting securities of
Holdings gives A rthg abdlity to vote approximately 82.1% of the cufstanding votmp
secirities toward the slection of Holdings' directors,

Sin¢e Holdings helds approximately ¥2.7% of the voting securities of B and
B, in turn, holds 100% of the votng securitdes of each of the Targets, A indirectly holds
100% uf the voting securities af the Targets. In connection with A's intention to acquire
directly 100% of the voting securities of ench of the Targets, A cannot avail Bmsalf of the
“intraperson’ exemption from making an H3P, filing under section 802,30 of the HSR, Rulss
bacanse he does gat eoutred the Targets by reason of holdings of voting secoyities (e, A's
conrrol of Holdings pursuant to the vorlng tust agresment), As we discussed, hewever, &
will be exempt fom making an HSR filing for his intefded zequisition of the Targets vuder
section TA{cH L0) of the HSR Act because he airsady indirectly bolds 166% of the voring
securities af each of the Targets and, as such, will not inerease his per ceatum of outstanding
vuling securities of the Targets as a result of his mtended acquisition.

Iwould appreciate your confirming our conclusion that the facts and
sircumstances described atove do not requite a {iling under the HSR Act and HSR Rulcs.
i

¥ you have any questions, please do riot hesitate to call me at the above
telephone number.
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Very truly yours,
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