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October 23, 1999

Mr. Patrick Sharpe

Complance Specialist

Premerger Notification Citice

Bureau of Competition -

Foom 303

Federa! Trade Commission

Sih Sireet and Permsylvaria Avenue, N.W.
Washington, D.C. 20580

Re:  Reguest for Interpretation
Dear Mr. Sharpe;

This leiter confirma the subsiance of vur conversation this moming and memorializes the
advice given therein rogarding premerger notification inder the Hart-Scott-Rodinn Act (the " Act'™).

Imten ontracts

_ The first proposed scenario Involves an asset acquisttion in which as part of the assets
acquited, the acquiring endity will assume e obligation to perform maintenancs contracts, which
were prepeid by cnswomers of the selfing entity who desired continuing malitenance on items
purchased by the customers of the selling entity in the ordinary courss of business, In other wards, ,‘_—;ﬁqc;
the acquiring entity will assumathe lighility to perfonm the serviees under the maintenance costraets.
As [ mentioped in our conversaton, the contracits are currently a line i_tg:_‘g_uuﬂm Yalance sheet of
the selling entity as deferred revenns. Hssentinlly, the sell? iyt received the money up font,
and the acquiring enfity. will naw bs asswming the dBligations thereunder on an ongsing basis. You
advized that when the acquiring eptity "stands in the shoes™ of the sslling entity, assuming the }4_'
chligation to perform the contract, the contrace f2 a wash and has zero (i) value fov purposes of the &
Act in determiting value under the sizs-of-the-transaction test. Therefors, the asumption of the
linkility under the maintenance contracts by the acquiting envity has zero (0) value for determining
the size-of-the transaction end will net represent additional consideration received for puposes of
the seguisition price,
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™oy 1 Ie r Licens

The next npoaed sectaro Mvolves ab acquisition of assets in which the acquiring entiy
{thf. "Licensee") will roccive a license to nae cantain intellectual property or know-how ("intellectual
property™). The Intellectual property will be licensed to the Licensee for a royalty, which will be
based upon use of the intellectnal properry. Howsver, the s=lling entty (the "Licensor") will palain
ownership of the intellectual property in_order tn_fuifill an onguing gontact. Te appease the
Licensee, suck licensz may be entitled an “exclusive” license; nevertheless, the Licensor will retain
ownership and the right to pse the ipellectual property n commection with the Licensor’s ongoing
conmaet, You You advised that an inrellectyal property licenze isniot consldensd "exclusive® for purposes
of the Act if the Licensor retains the right to use the inteflectual property for its own purpases. ¥ou
firther advised that &ven if the partics entitle such a license ag "exelusive,” the fact that the Licensor
retains the right (o use the intalleemal property makas the license "nonexclusive" and therefore,
nonreportable wmder the Ack Additionally, you advised that sublicensing is not eritical to a
dotermination of non-exelusivity; the Licensor's retained rights would be sufficient to constinte the
license as nonexclusive and to make the granting of such a license a nonreportabis event under the
Aot

I inguired if your answer wonld change if the lieense were diafied in such & way that cnse
the rovalties received by the Licensor reached g certain amoumnt, the Licensee would obtain title to
the intellestual property. As [ deseribed, this amount conld be reached in Year 1, Year2, Year 3, ete.
of the Wcense or not e all, depending on wse by the Licenses. You advised that becuuse the
fulfillment of the rayalty amount and subsequent owterstip by the Licensee is a contingency and
because it is umeiear that the royaly amoune would ever be roached, the trensmetion would not be
immediately reportable. However, the license could beeome exclusive nnee the royalty amount was
roached, possibly making the acquisition reportable at thar time if the relevant tests are safisticd.

Thank vou sgain for your advies and asgistancs; i was very helpfil, In order o confirm the
advice given on the facts presented aboeve, [ would very muoch appreciete your signifying your

agregment with this letter memorializing our conversation by completing the signature line below
and returning this letter to me by facsimile a you have guestions or
modifications, please contact me hank you again for your assistance in this
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I hereby coofinm that the foregoing acctirately represents the facts as provided 1o me and the advice
given by me regarding Har-Scott-Rodino premarger nofification compliance,

Pairick Sharpe

Comnpliance Specialist -
Premerger Notiflcation Offica
Federal Trade Commission
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