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Novamber 2, 1999

Dear Ms. Jvuka:

Thisz firm represcrg
Unived SL tes stbasl dlnry of

lazed to &
which 15 Used [or the freatment o
currer=iy scll genoric and will continue o dou 59
er the trapnsaction descr Tre purpozses of chis lct-
wor is 4o =esk your conourrence that, assaring aonroval by che
Board of Directors of the valuaticn prepared by management znd
descriped herein, thz acqgmisitlor does ot require Dremecoyer
notifization vnder the Hart-Seott-Hedino Bntitrust Improvaments
Bot of 1978, as amendad —he "AZL"™! hecause it doez o0 <=2st
the size of -ransacticn test of Sectior 7R{a) (3, of the Act,
iTha zizs of nerson fezt is setisfied.)

On behalf oF bathm., we regiest confli-
dential treatment of all nams pe**1¢= pracdilcts, and other
identi i

irg infoomatieon contained within this letter.

O ProdCrlpelol DID
anxlety.

Fur=uant Lo an A urcha=e Agreement and a Tzade-
meerk Licenss Agresmert, 21l acouirs (1) various ax--
clusive righze rolatzd €3 rocuct, inciuaing konow-
fow, cusbomer dala, and FUOA approvess {ohe "Exelusive Rights'!;
tii) inventery; and [ill) scle licenses updetr U.3. 2atents
(L.2., Zicepses ip wh:ich the grurLur relains tue rignt to prac-
tice the patent) {zn=z "Zole Licanses”). The licenzss will nct
bo axcluasive in any peck. will assume no lizkili-
Lies, and will not aocaice any ralgikxzle assets other than in-
ventory. -ra:ill seoply praoduct to _ tor e limited pe-
rind atker closing uncer 4 Froduot Supply Ag-zement. The ag-
ragats piurchase gricse for the Exclusive RighLs and the Scle
Licanses will be $10 mililion, pevable ir two insla’lmenta. In
addition, the purzhess price of the lnventory is expecred to oz




N

aopreximazely £120,3040, bringirg th2 tocil oriocs to 315,12 mii-
lion.

nceordling ¢ Sectlen B02.20{k} of the Premergar Woti-
Fication Rulez, "[Z he walue of assests to e acgunived shall be
the fair marke= valus of the assetsz, or, if determinsd and
greater than the fair market walus, the acguisitior pricsa,” I
am informed Thaz nagemsnt has made 2 Zzir marke-
valus dete-vination. In making =hat dstermination, m
did not include the fair rarket walue of the Solg LITENEER =

zazuse a non-exclusive license is nos ragarded as an assaet for

"

A3R purposes.® raragemrent detamired that the fair
merkot waluz of Zhe Sxclusive Bights snd the invsntaory Zs less
than 515 million. Conceptually, Zhis d=terminaticn involwved
tnr=e slaps: (1} a delermination cthat the fair me-ket value of
tho eptirc avguigiticn deoos not exceed ths purchsse crige at
312.12 million; (2} a detezninotion tnst the welus attribulable
to the Sole Licenses is within Lhe rangs of $0.3 millien to
S2.2% million; and (3) subtracting the wvelus of the Sole Li-
cerses from the ourchase price. In this manner., EE
conzluded that the fair markez value of the reportable aSsets
iz netwesn $12.9 million arnd 514.% miilien, such that their
maximum falr marke: wvalue 1z less —han $1z2 milliono.

In reaching this cenclusieon, qd not atzempt
te estimate or exclude value attributeble to Lhe FDA approvals
that will be —ransferred as part of tha acquisition, although
we understand that the Staff deoes nrot consider sush aporovals
o ha “assets™ wizmhin The meaning of the Rct.  TF the wvalue o
the FDA appzavals were ta be sxcludsd, then the ralevert w=lue
of the aoguisiticn for purpuscs <f the Ast would Lz overn less
thzn that presented here.

See Interprertaticn 4%: "The ¥TC Stanf position is that the
grant of a non-exclusive patent or tradsmark licersze does
noz invelwve tlhe aceuisition of an asset...." 8ec zlso In-
Cerpretation 125: A subleasc is not cornsidered an aszet
angd is5 therefore unreportable even if "part of a larger
rransactiarn.”



fg of this writing, “ae falr markat valuation per-
[ormed by anagemsnt kas net yebt besn orssented o
The Baos:d of Directors. Managemenk Zniends "o sesek Heard an-
proval of its wvaluatlon as snom as possible, but in any event,
a5 of a ¢ate within 60 days prisor to the zocnsummatison of Lhe
transaction, I ths Bosrd determ-nes that the Jair rmarket '
velue of tke assets to ke acguired does not exceed 515 million,
thzn no promorger notification aznd report forms will ke filed
in cenn=ction with the acguisition. If the Board makes a2 ~on-
trzry da-srminpation, =hen ths -ransaciior will he repeorrced.

I would appreciate wour leiting me know I any aspsact
of the analysis presented aeze does not comport with the Acst cr
iz Rulsas.

As alwavys, your arterticon to ftris matter s greatviy
appreciated,

Yours truly,

-~
Nency Ovuxa,
Premergetr Motificacion Dffice
Federal Trade Commission
f91 Pennsyivania Ave., W.W.
Room 31%
Washington, DC 205880
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zor -{Via Fax)
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TH oz e,



