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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Greenbelt Division

FEDERAL TRADE COMMISSION,
Petitioner,
V. Case No.

THE MEDICI PORTFOLIO, LLC,

Respondent.

N N N N N N N N N N N N

PETITION OF THE FEDERAL TRADE COMMISSION FOR A SHOW CAUSE
HEARING AND AN ORDER ENFORCING COMPULSORY PROCESS

Preamble

The Federal Trade Commaission petitions this Court under Sections 6(b) and 9
of the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. §§ 46(b), 49, for an
order requiring Respondent, The Medici Portfolio, LLC (“Medici”), to comply with an
FTC Order to File a Special Report (“Order”), a form of administrative compulsory
process. The FTC’s Order seeks documents and information necessary for an
ongoing Commission study of patent assertion entities (“PAEs”) — firms that buy
patents and then seek to generate revenue by asserting these patents against, and
securing licenses from, persons already using the patented technology. The FTC is
seeking data and information to assess the impact of PAEs and their activities on
competition and consumers.

Medici’s initial production in response to the Order was incomplete and
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lacked responsive information required for Medici and several subsidiary entities.
Medici has failed to complete its response even though, according to its co-founder
and CEO, it has gathered the materials and is otherwise ready to produce them.
Repeated contacts by Commission staff — including offers to pick up the materials
from Medici’s offices — have proved fruitless. Under these circumstances, the
Commission has no choice but to ask this Court to enforce the FTC’s Order and
direct Medici to show cause why it cannot comply.

The Declaration under penalty of perjury of FTC attorney Neal Hannan,
which verifies the allegations of this Petition, is attached hereto as Petition Exhibit
(“Pet. Exh.”) 1. Additional exhibits are as follows:

Pet. Exh. 2 Resolution Directing Use of Compulsory Process (FTC File No.
131203) (Sept. 12, 2014);

Pet. Exh. 3 Order to File Special Report and related correspondence directed
to the Medici Portfolio, LL.C (Sept. 15, 2014);

Pet. Exh. 4 Email from Michael Connelly, The Medici Portfolio, LLC, to
Suzanne Munck and Neal Hannan, FTC Office of Policy
Planning (Oct. 22, 2014);

Pet. Exh. 5 Letter from Suzanne Munck to Michael Connelly (Jan. 9, 2015);

Pet. Exh. 6 Email correspondence between The Medici Portfolio and FTC
staff (Apr. 23, 2015 — May 29, 2015.

Petition Allegations
To support this Petition, the Commission alleges the following:
1. The Commission is an administrative agency of the United States
government, organized and existing pursuant to the FTC Act, 15 U.S.C. § 41 et seq.

The Commission is authorized and directed by Section 5(a) of the FTC Act, 15
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U.S.C. § 45(a), to prevent the use of unfair methods of competition and unfair or
deceptive acts or practices in or affecting commerce.

2. Section 3 of the Act, 15 U.S.C. § 43, empowers the Commission to
prosecute any inquiry necessary to its duties in any part of the United States.

3. Section 6 of the Act, 15 U.S.C. § 46, empowers the Commission to
gather and compile information concerning, and to investigate from time to time,
the organization, business, conduct, practices, and management of, any person,
partnership, or corporation engaged in or whose business affects commerce, with
certain exceptions not relevant here. Section 6 specifically authorizes the
Commission to require these entities to “file . . . special . . . reports or answers in
writing to specific questions, furnishing to the Commission such information as it
may require as to the organization, business, conduct, practices, management, and
relation to other corporations, partnerships, and individuals of the respective
persons, partnerships, and corporations filing such reports or answers in writing.”
15 U.S.C. § 46(b). Section 6 permits the FTC to compile this information for use in
a public report, provided the report does not disclose trade secrets or confidential
commercial or financial information. 15 U.S.C. § 46(f).

4. Section 9 of the Act, 15 U.S.C. § 49, grants jurisdiction to this Court to
enforce Section 6(b) orders. Specifically, Section 9 provides in pertinent part that
“the district courts of the United States shall have jurisdiction to issue writs of
mandamus commanding any person, partnership, or corporation to comply.” 15

U.S.C. § 49. The Federal Rules provide, and courts have held, that the remedy of
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mandamus 1s available to parties, and specifically to the Commission, to obtain
compliance with Section 6(b) orders. Fed. R. Civ. P. 81(b); see also Appeal of FTC
Line of Business Report Litigation, 595 F.2d 685, 704-05 (D.C. Cir. 1978).

5. Venue is proper in this judicial district because respondent, The Medici
Portfolio, LLC, a Texas Corporation, is headquartered at 4601 Willard Avenue,
Chevy Chase, Maryland. Pet. Exh. 1, § 3. Under 28 U.S.C. § 1391, a case may be
brought in “a judicial district in which any defendant resides, if all defendants are
residents of the State in which the district is located.” 28 U.S.C. § 1391(b)(1).

6. In October 2013, the Commission announced its intent to use its
authority under Section 6(b) of the FTC Act in connection with its study of PAEs.
See Pet. Exh. 1, q 7; Agency Information Collection, Activities; Proposed Collection;
Comment Request, 78 Fed. Reg. 6152, 6152-68 (Oct. 3, 2013); see also Agency
Information Collection Activities; Submission for OMB Review; Comment Request,
79 Fed. Reg. 28715, 28715-29 (May 19, 2014). The Office of Management and
Budget reviewed and approved the proposed study and orders to file special reports
for compliance with the Paperwork Reduction Act. See Pet. Exh. 1, 4 7; Notice of
Office of Management and Budget Action, ICR Reference No. 201405-3084-002
(Aug. 8, 2014), available at
http://www.reginfo.gov/public/do/DownloadNOA?requestID=258433.

7. On September 12, 2014, the Commission issued a Resolution Directing
Use of Compulsory Process (FTC File No. P131203) “[t]o investigate the impact on

United States competition and consumers since January 1, 2009, of persons, firms,
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or entities, and those persons, firms, or entities related to, affiliated with, or
assisting them, in the business of patent assertion activity.” Pet. Exh. 1, § 8; Pet.
Exh. 2. Following this Resolution, the FTC issued Orders to File a Special Report to
each of the firms selected for the study, including Medici. Pet. Exh. 1, § 8; Pet. Exh.
3. The FTC selected these firms according to a stratified sampling process. Pet.
Exh. 1, 9 8.

8. On September 15, 2014, the Commaission issued a Section 6(b) order to
Medici. Pet. Exh. 1, § 8. The Order required Medici to provide three kinds of
submissions: (1) a spreadsheet using an FTC-created template to provide for data
consistency across respondents; (2) a “narrative” document in Word format for
responses that were not well suited to data entry in a spreadsheet; and (3)
documents that validated the information in the spreadsheet and narrative
documents. This Order had a deadline of November 21, 2014. Pet. Exh. 1, § 10;
Pet. Exh. 3.

9. On October 7, 2014, FTC staff granted Medici’s request to limit its
responses to information about itself and 17 direct subsidiaries of Medici. Pet. Exh.
1, 9 11. Although Medici requested extensions of time to comply, the firm did not
proffer a reasonable schedule for compliance and the deadline remained November
21, 2014. Pet. Exh. 1, 79 12-13.

10. Medici did not file an administrative petition to limit or quash the
Order. Pet. Exh. 1, § 13; Pet. Exh. 4. Instead, on November 21, 2014, it provided a

partial response to the Order that omitted the requested spreadsheet, several
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narrative responses, and other required documents. Medici stated that it would
complete its production before the end of 2014, but to date has failed to do so. Pet.
Exh. 1, § 14.

11.  On January 9, 2015, FTC staff informed Medici that the firm was in
default, but that the Commission would forbear from seeking judicial enforcement if
Medici agreed to comply with a series of deadlines. Pet. Exh. 1, § 15; Pet. Exh. 5.
In response, Medici proposed a schedule for weekly productions that would result in
full compliance by February 27, 2015. Pet. Exh. 1, §15.

12.  Medici met some initial deadlines, but stopped producing information
after February 18, 2015 and has not produced additional materials since that date.
Pet. Exh. 1, 99 16-18.

13. To date, Medici has produced spreadsheets for 8 of its 17 subsidiaries
and 143 documents. Medici has not provided spreadsheets for the remaining 9
subsidiaries, or any of the required narrative responses. Pet. Exh. 1, 9 18.

14.  Since February 18, 2015, Medici has stated repeatedly that the omitted
materials have been collected and are ready for production. Nonetheless, Medici
has not provided them. Pet. Exh. 1, 9 19-22; Pet. Exhs. 6.

15. Medici’s failure to comply with the Commission’s Order materially
impedes the Commission’s study of patent assertion entities. Medici oversees a
wide range of patent assertion subsidiaries. Public data indicates that these
entities are responsible for filing lawsuits against several dozen defendants

throughout the United States. Medici is the only source of information about the
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revenue it received as a result of settlement agreements reached in such litigation,
the amounts it paid for the patents at issue in those litigations, and the extent to
which it shared its revenues with contingency counsel, inventors and others. Pet.
Exh. 1, 4 23. Therefore, the Commission respectfully requests that this Court
enforce the Order and direct Medici to provide the omitted narrative responses and
spreadsheets and to complete production of the responsive documents.

16.  No previous application for the relief sought herein has been made to
this Court or any other.

Prayer for Relief

WHEREFORE, the Commission invokes the aid of this Court and prays:

a. For the immediate issuance of an order directing Medici to show cause
why it should not comply in full with the Order to File Special Report;

b. For a prompt determination of this matter and an order requiring
Medici to fully comply with the Order to File Special Report within five (5) days of
such order;

c. For such other relief as the Court deems just and proper.
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SUZANNE MUNCK
Deputy Director
Office of Policy Planning

NEAL HANNAN
Office of Policy Planning

Dated: August 5, 2015

Respectfully submitted,

JONATHAN E. NUECHTERLEIN
General Counsel

DAVID C. SHONKA
Principal Deputy General Counsel

JOEL MARCUS
Director of Litigation

LESLIE RICE MELMAN
Assistant General Counsel for Litigation

s/ Burke W. Kappler
BURKE W. KAPPLER
Assigned bar number 801057

BRADLEY GROSSMAN

Attorneys for Federal Trade Commission
600 Pennsylvania Ave., N.W.
Washington, D.C. 20580

(202) 326-2043

(202) 326-2477 (fax)

bkappler@ftc.gov
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PETITION EXHIBIT 1

Declaration of Neal Hannan,
(August 4, 2015)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Greenbelt Division

FEDERAL TRADE COMMISSION,
Petitioner,
V. Case No.

THE MEDICI PORTFOLIO, LLC,

Respondent.

N N N N N N N N N N N

DECLARATION OF NEAL HANNAN
Pursuant to 28 U.S.C. § 1746, I declare as follows:

1. I am an attorney employed by the U.S. Federal Trade Commission (“FTC” or
“Commission”), in Washington, D.C., in the Office of Policy Planning.

2. I am authorized to execute a declaration verifying the facts that are set forth
in the Petition of the Federal Trade Commission for an Order Enforcing
Compulsory Process. 1 have read the petition and exhibits thereto
(hereinafter referred to as “Pet. Exh.”), and verify that Pet. Exh. 2 through
Pet. Exh. 7 are true and correct copies of the original documents, or have
been prepared from true and correct copies. The facts set forth herein are
based on my personal knowledge or information made known to me in the

course of my official duties.

FTC Petition Exhibit 1, Page 1
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The FTC is seeking judicial enforcement of an FTC Order to File Special
Report (“Order”) lawfully issued to The Medici Portfolio, LLC (“Medici”),
under Section 6(b) of the FTC Act, 15 U.S.C. § 46(b). Medici is a Texas
limited liability company headquartered in Chevy Chase, MD at 4601 Willard
Avenue. Medici owns 17 subsidiary companies that have a primary business
of acquiring and asserting patents through litigation. Medici was co-founded
by two intellectual property lawyers, Michael Connelly and Matthew
Cunningham. Medici’s website provides its Chevy Chase address and
identifies Mr. Connelly as its Chief Executive Officer.}

The Order required Medici to provide a spreadsheet, narrative responses, and
documents concerning its corporate structure, activities, and relationships to
other businesses. Medici has partially responded to the FTC’s requests but
has failed to provide the remaining information, even though statements
from Medici’s own Chief Executive Officer indicate that the information is
gathered, ready for production, and not unduly large.

The FTC is conducting an ongoing study of patent assertion entities (“PAEs”).
PAEs are firms that buy patents and then seek to generate revenue by
asserting these patents against, and securing licenses from, persons who are

already using the patented technology. The FTC is conducting its study of

See http://www.mediciportfolio.com/company.php (visited July 28, 2015).

FTC Petition Exhibit 1, Page 2


http://www.mediciportfolio.com/company.php

Case 8:15-cv-02285-PWG Document 1-1 Filed 08/05/15 Page 4 of 10

PAEs in order to further one of the agency’s key missions — to study cutting-
edge competition and consumer protection topics that may have a significant
effect on the U.S. economy.

In 2012, the FTC sought to study PAEs using publicly available information,
and held a public workshop to examine PAEs with the Department of Justice
in December 2012.2 FTC staff realized, however, that studying PAEs based
on public information was not feasible because the public data consists
almost entirely of filings from lawsuits, which contain little information
about the PAEs corporate structures, assertion activity, or their
relationships with interested third parties.

In 2013, the FTC decided to use its authority under Section 6(b) of the FTC
Act, 15 U.S.C. § 46(b), to require PAEs to produce information about their
organization, patent acquisition and licensing activity, and business
relationships. The Commission sought public comment on the proposed
study in an October 2013 Federal Register notice.>® The Commission then

revised its information requests and sought additional public comment.* On

2

See http://www.justice.gov/atr/public/workshops/pae/index.html for further information about

the December 2012 workshop.

3

Agency Information Collection, Activities; Proposed Collection; Comment Request, 78 Fed.

Reg. 6152, 6152-68 (Oct. 3, 2013); FTC Press Release (Sept. 27, 2013) available at
https://www.ftc.gov/news-events/press-releases/2013/09/ftc-seeks-examine-patent-assertion-entities-

their-impact.

4

Agency Information Collection Activities; Submission for OMB Review; Comment Request,

79 Fed. Reg. 28715, 28715-29 (May 19, 2014); FTC Press Release (May 13, 2014), available at
https://www.ftc.gov/news-events/press-releases/2014/05/ftc-announces-second-federal-register-notice-

revised-proposed.

FTC Petition Exhibit 1, Page 3
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August 8, 2014, the Office of Management and Budget approved the study
and its information requests under the Paperwork Reduction Act, 44 U.S.C. §
3501 et seq.5

On September 12, 2014, after receiving OMB approval, the Commission
issued a Resolution Directing Use of Compulsory Process (FTC File No.
P131203) “[t]o investigate the impact on United States competition and
consumers since January 1, 2009, of persons, firms, or entities, and those
persons, firms, or entities related to, affiliated with, or assisting them, in the
business of patent assertion activity.” Pet. Exh. 2. The Commission issued
Orders to File a Special Report to a number of entities determined to be
PAEs, including Medici. The FTC selected the companies according to a
stratified sampling process that was described in the FTC’s publicly available
Supporting Statement Part B and that was submitted to OMB.®

On September 15, 2014, FTC staff sent the Order to Medici. Pet. Exh. 3.
FedEx tracking information states that Medici received the Order on

September 19, 2014.

5

Notice of Office of Management and Budget Action, ICR Reference No. 201405-3084-002

(Aug. 8, 2014), available at http://www.reginfo.gov/public/do/DownloadNOA?requestID=258433. The
documents the FTC submitted to OMB are available at
http://www.reginfo.gov/public/do/PRAViewDocument?ref nbr=201405-3084-002.

6

A copy of Supporting Statement Part B is available at

http://www.reginfo.gov/public/do/DownloadDocument?documentID=475634&version=1 (uploaded

May 15, 2014).

FTC Petition Exhibit 1, Page 4


http://www.reginfo.gov/public/do/DownloadNOA?requestID=258433
http://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201405-3084-002
http://www.reginfo.gov/public/do/DownloadDocument?documentID=475634&version=1

10.

11.

12.

13.

Case 8:15-cv-02285-PWG Document 1-1 Filed 08/05/15 Page 6 of 10

Under the Order, Medici was required to provide a complete response on
behalf of each of its subsidiary companies by November 21, 2014. The Order
required Medici to provide three kinds of submissions: (1) a spreadsheet
using an FTC-created template to provide for data consistency across
respondents; (2) a “narrative” document in Word format for responses that
were not well suited to data entry in a spreadsheet; and (3) documents that
validated the information in the spreadsheet and narrative documents.

On October 7, 2014, FTC staff met with Messrs. Connelly and Cunningham
at FTC headquarters to discuss the status of Medici’s compliance. After
discussions, FTC staff agreed to limit the information requests to Medici
itself and 17 subsidiaries that are directly owned by Medici, and to exclude
affiliate entities that Mr. Connelly or Mr. Cunningham owns in another
capacity.

On October 20, 2014, FTC staff conferred with Medici to discuss a schedule
proposed by Medici for complying with the Order. Because Medici’s proposal
sought an extension of time to comply into March 2015, FTC staff asked
Medici to suggest a more expedited schedule for its compliance.

On October 22, 2014, Medici notified FTC staff by email that it did not intend
to seek to limit or quash the Order — an administrative remedy provided by

the Commission’s Rules of Practice — and that it intended to submit another

FTC Petition Exhibit 1, Page 5
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proposed compliance schedule. Pet. Exh. 4. Medici, however, did not contact

FTC staff again until the Order’s November 21, 2014 compliance deadline.

Medici’s submission on that date did not include the required spreadsheet or

any supporting documents. Additionally, Medici failed to submit complete

responses to the interrogatories or to fully respond to all of the specifications
in the Order. Medici promised to submit a document production by the end of
the year, but failed to do so.

On January 9, 2015, FTC staff formally notified Medici that it was in default.

Pet. Exh. 5. Shortly thereafter, Medici contacted FTC staff and proposed the

following schedule for a rolling production over five weeks:

a. On January 29, 2015, Medici would provide a complete narrative
response to Specifications A and B for itself and each of its 17
subsidiaries, as well as a complete document production.

b. On February 6, 13, 20, and 27, respectively, Medici would submit
complete responses (both spreadsheet and narrative) to Specifications
C-J for subgroups of the 17 subsidiaries, with the required information
for all subsidiaries provided by the final deadline of February 27, 2015.

FTC staff accepted this proposal. Medici met its January 29, 2015 deadline

for providing narrative responses to Specifications A and B for itself and each

of its 17 subsidiaries.

FTC Petition Exhibit 1, Page 6
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Medici initially met its deadlines for spreadsheet responses, with some minor
technical difficulties. Medici also submitted a document production on
February 6 with its first spreadsheet responses. Although Medici failed to
follow the instructions in the Order and attempted to provide its document
production through Dropbox, an online third-party file-sharing site that is
not accessible on the FTC’s network, staff viewed Medici’s attempts to submit
documents as evidence of good faith.

By February 18, 2015, staff had received from Medici spreadsheet responses
for only 8 of 17 subsidiaries and a total of 143 documents. However, Medici
did not provide the required narrative responses for itself or any of the 17
subsidiaries, or produce the required spreadsheet responses for the other 9 of
17 subsidiaries. Since February 18, 2015, staff has not received any
additional submissions from Medici.

FTC staff has contacted Medici several times since March 2015 regarding the
status of Medici’s compliance, but these contacts were unsuccessful in getting
Medici to complete its production. FTC staff were either not able to reach
Medici directly, or did reach Mr. Connelly, only to be told repeatedly that the
remaining responsive materials would be produced soon. In at least one of
these contacts, Mr. Connelly represented to staff that the remaining

materials had been gathered and were ready for production. Mr. Connelly

FTC Petition Exhibit 1, Page 7
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also represented in this conversation that the materials comprised
approximately 700 megabytes of data.

Despite these representations, Medici made no follow-up production and did
not provide the materials. The Order provided clear instructions that
productions under 10 gigabytes could be made via CD-R, CD-ROM, DVD-
ROM, or USB 2.0 flash drive. A production that consisted of 700 megabytes
of data could easily fit on a single CD-ROM, DVD-ROM, or flash drive.

In order to expedite Medici’s compliance and to assist Medici in producing the
remaining materials called for by the Order, FTC staff made available to the
firm on multiple occasions an electronic file transfer system that was not
offered to any other recipient. But Medici claimed to have difficulty using
this system to complete its production. After several tries, on April 28, 2015,
I emailed Mr. Connelly and offered to pick up the materials from Medici’s
offices in Chevy Chase, but Medici did not respond to my offer. See, e.g., Pet.
Exh. 6.

I spoke with Mr. Connelly on June 24, 2015. Also on the line were attorneys
with the FTC’s Office of General Counsel. At that time, Mr. Connelly
initially claimed to have complied, but then admitted he had not and agreed
to provide the required documents. Mr. Connelly stated that he was out of

the office on vacation and would provide the documents when he returned to

FTC Petition Exhibit 1, Page 8



23.

24.

Case 8:15-cv-02285-PWG Document 1-1 Filed 08/05/15 Page 10 of 10

the Washington, D.C. area on June 25, 2015. However, Mr. Connelly did not
provide the documents as he stated.

Medici has not produced any information since its deficient production on
February 18, 2015. Medici’s failure to comply with the Commission’s Order
materially impedes the Commission’s study of PAEs. Medici oversees a wide
range of patent assertion subsidiaries. Public data indicates that these
entities are responsible for filing lawsuits against several dozen defendants
throughout the United States. Medici is the only source of information about
the revenue it received as a result of settlement agreements reached in such
litigation, the amounts it paid for the patents at issue in those litigations, or
the extent to which it shared its revenues with contingency counsel, inventors
and others.

I declare under penalty of perjury that the foregoing is true and correct to the

best of my knowledge.

Executed on August 4, 2015 %/Z

Neal Hannan
Attorney Advisor for Intellectual Property
Federal Trade Commission

FTC Petition Exhibit 1, Page 9
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PETITION EXHIBIT 2

Resolution Directing Use of Compulsory

Process

(FTC File No. 131203)
(Sept. 12, 2014)
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PETITION EXHIBIT 3

Order to File Special Report

and related correspondence

directed to the Medici Portfolio, LL.C
(Sept. 15, 2014)
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PETITION EXHIBIT 4

Email from Michael Connelly, The Medici
Portfolio, LLC, to Suzanne Munck and
Neal Hannan, FTC Office of Policy

Planning
(Oct. 22, 2014)
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Kappler, Burke

From: Michael Connelly <mike@mediciportfolio.com>
Sent: Wednesday, October 22, 2014 4:23 PM

To: Munck, Suzanne; Hannan, Neal C.

Cc: Matt Cunningham

Subject: Medici

Suzanne/Neal,

Thank you for taking time to discuss the 6(b) survey on our call. We are assessing the modifications discussed
and whether we can propose a new timeline for response. In light of this progress, we will not be filing a quash/limit
motion at this time. Medici does reserve its rights to object. We will get back to you shortly on the scheduling issue.

Regards,

Mike

Michael Connelly

MEDICI

—FORTFOLIQ =

+1.800.961.5462 ext. 11 Direct | +1.800.931.2846 Fax | mike@mediciportfolio.com | www.mediciportfolio.com

This message may contain confidential and/or legally privileged information. If you are not an intended recipient of the
message, please delete it and notify the sender via reply email. Any unauthorized dissemination, distribution or copying
of the material in this message, and any attachments to the message, is strictly forbidden.
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PETITION EXHIBIT 5

Letter from Suzanne Munck to Michael
Connelly (Jan. 9, 2015)
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Office of Policy Planning

January 9, 2015
VIA EMAIL

Mr. Michael Connelly, CEO
Medici Portfolio, LLC

4601 Willard Avenue
Chevy Chase, MD 20815
mike@mediciportfolio.com

Re:  U.S. Federal Trade Commission, Patent Assertion Entitiy Activity Study
FTC File No. P131203
OMB Control Number 3084-0162

Dear Mr. Connelly,

I write regarding the Order to File Special Report (“Order”), issued to Medici Portfolio,
LLC (“Medici”) on September 12, 2014. This Order was issued to Medici and several other
recipients to gather information on patent assertion activities in support of a forthcoming FTC
study. Congress authorized and empowered the FTC to conduct such studies and to obtain such
information in section 6(b) of the Federal Trade Commission Act, 15 U.S.C. 8 46(b).

As the Order stated, Medici was required to submit a complete Special Report no later
than November 21, 2014. For the reasons discussed below, Medici failed to submit a Special
Report that is either timely or complete.

l. Background

After receiving the Order, Medici contacted Commission staff on October 1, 2014 and
asked for an extension of time to file objections and/or a petition to quash the Order. Staff
granted Medici’s request, extended the deadline for filing a petition to quash to October 16, and
suggested an in-person meeting to discuss Medici’s response to the Order. Staff met with both
you and Matt Cunningham on October 7. At that meeting, Staff stated that it would be willing to
consider a partial response from Medici prior to November 21, provided that Medici set forth a
reasonable proposal for full compliance with the Order.


mailto:mike@mediciportfolio.com
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On October 16, you sent Staff a proposed compliance schedule that would extend until
March 15, 2015. Also on October 16, you sought assurances from the Commission that Medici’s
submission would be kept confidential. On the same day, Staff replied that materials would be
kept confidential consistent with statutory mandates. Staff suggested another call to discuss
Medici’s proposed compliance schedule. A call was scheduled for October 20, and Staff granted
another extension of your deadline for a petition to quash until October 22.

On October 20, Staff had a teleconference with you and Mr. Cunningham. During that
meeting, staff declined your proposed deadlines, which would have given Medici over 4
additional months to comply. Staff asked that you submit a new proposal if you wanted to submit
part of your response after the November 21, 2014 deadline.

On October 22, 2014, you informed Commission Staff that Medici would not be filing a
petition to quash. Despite staff’s suggestion, however, Medici did not respond with an alternative
proposed deadline and there were no further communications regarding the time for Medici’s
compliance.

1. November 21 Submission

On November 21, 2014, 1 received an email from you that attached a series of objections,
partial responses, and a unilateral proposal to produce a limited selection of documents of
Medici’s choosing. This submission is deficient, for the following reasons.

A. The submission raises objections that are improper and untimely.

Rule 2.10 of the Commission’s Rules of Practice state that a petition to quash is the
means by which a recipient of compulsory process may make “all assertions of protected status
or other factual or legal objections to the Commission’s compulsory process.” 16 C.F.R. 2.10(a)
(emphasis added). This rule further specifies the form, manner, and determination of such a
petition. See generally 16 C.F.R. § 2.10. The purpose of this rule is to enable the Commission to
resolve those issues that are in dispute fully and fairly. Indeed, one of the requirements for a
petition to quash is that the petitioner certify that it has conferred with FTC staff in a good faith
effort to resolve the issues. You told us that you did not intend to file a petition to quash, and, in
fact, you did not do so. Then, nearly a month after the deadline for filing a petition to quash, you
included objections in your November 21 submission. As a result, you have waived the right to
file such a petition and the objections in your submission are both improper and untimely.

B. The submission raises objections that are substantively erroneous.

In addition to being improperly lodged, several of the objections are substantively and
legally deficient.

For example, in Paragraph 3, Medici objects to the Order to the extent it seeks
“confidential business information and/or trade secrets.” The FTC routinely seeks and obtains
confidential business information from recipients through compulsory process, including Orders
to File Special Reports, Civil Investigative Demands, and subpoenas. Statutory safeguards
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described in the Order provide protection of this information. Section 6(f) of the FTC Act states
that “the Commission shall not have authority to make public any trade secret or confidential
commercial or financial information which is obtained from any person and which is privileged
or confidential,” except for certain disclosures to other law enforcement agencies. 15 U.S.C. 8
46(f). Thus, the fact that some of the information requested is confidential is no basis for
withholding it. FTC v. Rockefeller, 441 F. Supp. 234, 242 (S.D.N.Y. 1977), aff’d, 591 F.2d 182
(2d Cir. 1979); see also FTC v. Invention Submission Corp., 1991 U.S. Dist. LEXIS 5523, *15-
16 (D.D.C. Feb. 14, 1991), aff’d, 965 F.2d 1086 (D.C. Cir. 1992).

Instead, Medici should mark any such material as confidential when submitting it. Under
Section 21(c) of the FTC Act, if the Commission determines that designated material is not in
fact confidential within the meaning of Section 6(f), it will give a submitting party at least 10
days written notice before disclosing such material in a public report. If the submitter disagrees
with our determination, it can bring an action in federal district court to prevent disclosure prior
to the date the material is set for release. 15 U.S.C. 8 57b-2(c).

Medici’s objection in Paragraph 4 to producing information subject to a nondisclosure
obligation is similarly deficient. Medici may not refuse to “produce such documents or
responsive information without the consent of the relevant third party” to such non-disclosure
obligation. As | have advised other respondents, Medici should notify each third party of its
receipt of the Order and then produce any responsive documents subject to a nondisclosure
obligation consistent with the relevant nondisclosure agreement.

In addition, you previously stated that Medici would respond on behalf of what you call
the “Other Companies” — 24 entities for which Medici is or was the sole member. In the
November 21 response, however, Medici did not answer on behalf of the Other Companies
because it denies that it supervises or controls these entities. This noncompliance runs counter to
your previous representation, as well as the fact that Medici is the sole member for each of these
Limited Liability Companies. In any event, as set forth in the cover letter accompanying the
Order, those Other Companies fall within the scope of the Order and Medici is thus obligated to
respond on their behalf, regardless of its control of these entities.

C. The submission fails to answer several of the Information Requests.

Our review of your production is ongoing. As a threshold matter, however, the materials
you provided on November 21 appear to correspond to only 2 of 10 Information Request
categories; they do not include any responses to Request categories C, D, E, F, G, H, I, or J.

Further, even where Medici did answer to an Information Request, these responses are
incomplete. For instance, Medici did not provide a full response to Request B. The Order
instructed Medici, “When responding to these Information Requests, separately provide all
information for the firm and each related Person(s) identified in Response to Request B.2.”
Order at Specification B.2 (emphasis added). This instruction was also highlighted in the third
paragraph of the September 15, 2014 cover letter accompanying the Order. Medici appears to
have disregarded this instruction when responding to Request B.2 and B.4. Separate responses
are required for each Firm for which Medici is a member.

3
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I11.  Schedule for Compliance

In your November 21, 2014 submission, you proposed — for the first time — that Medici
would provide by December 31, 2014, four categories of documents. This unilateral modification
was not proper because it was not accepted by an FTC official with authority to modify the terms
of the Order. See 16 C.F.R. 8 2.7(1). In any event, it is irrelevant because Medici did not follow-
through and provide the information it promised by December 31.

The Order obligated Medici to provide all of the information specified no later than
November 21, 2014. Medici did not do so and therefore is in default of the Order. Nonetheless,
upon consideration of our communications to date and the initial information you provided, | am
prepared to forbear at this time from recommending that this matter be referred to the
Commission’s Office of General Counsel for judicial enforcement. 1 do so provided that you
meet the following production schedule:

January 16, 2015:  Complete Responses to Specifications A and B;
February 6, 2015:  Production of all documents called for in the Specifications; and

February 20, 2015: Submission of Excel Workbook and Narrative Responses called
for in the Specifications and Instructions

Your failure to comply fully with any of the deadlines provided in the schedule above
may result in your referral to the FTC’s Office of General Counsel for enforcement. This letter
does not modify any of the terms of the Order.

If you have any questions, please contact me at 202.326.2429.

Sincerely,

Suzanne Munck
Deputy Director, Office of Policy Planning
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PETITION EXHIBIT 6

Email correspondence between The

Medici Portfolio and FTC staff
(Apr. 23, 2015 — May 29, 2015)
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Kappler, Burke

From: Hannan, Neal C.

Sent: Friday, May 29, 2015 3:39 PM

To: 'Michael Connelly'

Cc: Munck, Suzanne

Subject: RE: Medici Productions

Tracking; Recipient Delivery

'Michael Connelly'
Munck, Suzanne Delivered: 5/29/2015 3:39 PM

Mike,

It’s been more than a month without hearing from you. Can you please let me know when we can expect
to receive the final production?

While we wait for the production, can you send the remaining spreadsheets via email?
Thank you,

Neal

From: Hannan, Neal C.

Sent: Tuesday, April 28, 2015 5:47 PM
To: 'Michael Connelly’'

Cc: Munck, Suzanne

Subject: RE: Medici Productions

Mike,

700 MB is too large for us to accept by email. If you could put it on a USB drive that would probably be
easiest. You can ship it to me at:

Neal Hannan

Federal Trade Commission, H-394
600 Pennsylvania Ave. NW
Washington, DC 20580

As an alternative, if you are in the office tomorrow morning I could possibly come get from you. I have to
be in Friendship Heights at 10:15 AM, and could swing by before then.

Neal Hannan

Attorney Advisor — Intellectual Property
Office of Policy Planning

Federal Trade Commission
202.326.2565
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From: Michael Connelly [mailto:mike@mediciportfolio.com]
Sent: Tuesday, April 28, 2015 5:07 PM

To: Hannan, Neal C.

Cc: Munck, Suzanne

Subject: RE: Medici Productions

Its probably 700MB or so? Work for you in zip file?

Michael Connelly

THE

MEDICI

= PORTFOLIQ =

+1.800.961.5462 ext. 11 Direct | +1.800.931.2846 Fax | mike@mediciportfolio.com | www.mediciportfolio.com

This message may contain confidential and/or legally privileged information. If you are not an intended recipient of the
message, please delete it and notify the sender via reply email. Any unauthorized dissemination, distribution or copying
of the material in this message, and any attachments to the message, is strictly forbidden.

From: Hannan, Neal C. [mailto:nhannan@ftc.gov]
Sent: Tuesday, April 28, 2015 5:06 PM

To: 'Michael Connelly'

Cc: Munck, Suzanne

Subject: RE: Medici Productions

Mike,

While it is unfortunate that an electronic production didn’t work out, we still need to get Medici’s data.
You have a few options. You can mail us a disk (or USB stick) with the relevant data. If the production is
small, you could send me an encrypted .zip file with the information. If we have received all of Medici’s
document productions, and all that remains are narratives and spreadsheets, then this might be a
practical solution.

Thanks,

Neal

From: Hannan, Neal C.

Sent: Friday, April 24, 2015 12:03 PM

To: 'Michael Connelly'

Cc: Boynton, Evelyn J.; Velikson, Igor; Munck, Suzanne
Subject: RE: Medici Productions

I should also mention, a USB stick can work. We had a few USB submissions come in that required
proprietary software to open, and those were unsuccessful.

2
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But a standard USB stick with an encrypted zip file is fine.

From: Hannan, Neal C.

Sent: Friday, April 24, 2015 11:41 AM

To: 'Michael Connelly'

Cc: Boynton, Evelyn J.; Velikson, Igor; Munck, Suzanne
Subject: RE: Medici Productions

Michael,

I misspoke earlier. I got an email notification from your address through Accellion, but there were no
documents there.

I think the easiest way to proceed would be to just burn the documents to a DVD or CD. If you can do
that, please ship them to:

Neal Hannan

Federal Trade Commaission

600 Pennsylvania Ave NW, H-394
Washington, DC 20580

From: Michael Connelly [mailto:mike@mediciportfolio.com]
Sent: Friday, April 24, 2015 9:13 AM

To: Hannan, Neal C.; Boynton, Evelyn J.

Subject: RE: Medici Productions

| says sent and the link does not work now, so | assume successful

Michael Connelly

THE

MEDICI,

—FPORTFOLIQ w=—

+1.800.961.5462 ext. 11 Direct | +1.800.931.2846 Fax | mike@mediciportfolio.com | www.mediciportfolio.com

This message may contain confidential and/or legally privileged information. If you are not an intended recipient of the
message, please delete it and notify the sender via reply email. Any unauthorized dissemination, distribution or copying
of the material in this message, and any attachments to the message, is strictly forbidden.

From: Hannan, Neal C. [mailto:nhannan@ftc.gov]
Sent: Thursday, April 23, 2015 4:35 PM

To: 'Michael Connelly'; Boynton, Evelyn J.

Cc: 'Matthew Cunningham'; Munck, Suzanne
Subject: RE: Medici Productions
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A new invitation was just sent. Please confirm receipt.

From: Michael Connelly [mailto:mike@mediciportfolio.com]
Sent: Thursday, April 23, 2015 4:10 PM

To: Hannan, Neal C.; Boynton, Evelyn J.

Cc: 'Matthew Cunningham'; Munck, Suzanne

Subject: RE: Medici Productions

Neal — the last invite from mbrown4 was used and cannot be accessed again.

Michael Connelly

%

THE

MEDICI

== FORTFOLIQ ==

+1.800.961.5462 ext. 11 Direct | +1.800.931.2846 Fax | mike@mediciportfolio.com | www.mediciportfolio.com

This message may contain confidential and/or legally privileged information. If you are not an intended recipient of the
message, please delete it and notify the sender via reply email. Any unauthorized dissemination, distribution or copying
of the material in this message, and any attachments to the message, is strictly forbidden.

From: Hannan, Neal C. [mailto:nhannan@ftc.gov]

Sent: Thursday, April 23, 2015 4:07 PM

To: Boynton, Evelyn J.

Cc: 'Michael Connelly'; ‘"Matthew Cunningham'’; Munck, Suzanne
Subject: Medici Productions

Importance: High

Hi Evelyn,
We still have not received the last productions from Medici Portfolio LLC for the PAE study.

Medici has indicated that its productions have been ready to load. In response, we have sent
multiple Accellion invitations in for Medici to use in lieu of the normal method of producing documents to
the Commission. On March 31, Mike Connelly of Medici has confirmed receiving our March 30 invitation
and had promised upload materials on April 1. I have not seen a production in response to that or the
earlier invitations. Each invitation expires after a few days.

We are trying to avoid referring Medici for judicial enforcement. I just spoke with Mike Connelly
and he promises to get us an update on Medici’s production status by 5 PM today. If Medici is able to
upload today, we would like to make it easy to do so. To that end, please send another Accellion invitation
to Mike Connelly, who is CC’d on this email to enable Medici to upload the remaining productions.

Thanks,

Neal Hannan
Attorney Advisor — Intellectual Property
Office of Policy Planning
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Greenbelt Division

FEDERAL TRADE COMMISSION,
Petitioner,
Case No.

V.

THE MEDICI PORTFOLIO, LLC,

N’ N N N N N N N N N N

Respondent.

MEMORANDUM IN SUPPORT OF PETITION OF THE
FEDERAL TRADE COMMISSION FOR A SHOW CAUSE HEARING AND AN
ORDER ENFORCING COMPULSORY PROCESS

I. INTRODUCTION

The Federal Trade Commission petitions this Court under Sections 6(b) and 9
of the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. §§ 46, 49, for an order
requiring Respondent, The Medici Portfolio, LLC (“Medici”), to appear and show
cause why it should not comply with FTC compulsory process. Medici generates
revenue by threatening patent litigation against, and selling licenses to, persons
who are already practicing the patented technology. It is one of a number of so-
called “patent assertion entities” (“‘PAEs”) that were selected at random for
inclusion in an ongoing FTC study of the scope and impact of PAEs on competition
and consumers. To obtain the needed information, the Commission, on September

15, 2014, issued an Order to File Special Report (“Order”) under Section 6(b) of the

FTC Act, 15 U.S.C. 46(b), to Medici and others. Although Medici claims that it has
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gathered all the required materials, Medici has not yet corrected the deficiencies in
1ts prior production.

Because the requested information is not available from any other source,
Medici’s failure to comply with the Commission’s Section 6(b) Order has impeded
the FTC’s efforts to complete its study. The Commission, accordingly, respectfully
requests that the Court enter an order directing Medici to appear and show cause
why it should not comply with the FTC’s Order in full.

II. THE COMMISSION’S AUTHORITY TO REQUIRE REPORTS

Section 6(b) of the FTC Act authorizes the Commission to issue orders
requiring persons, partnerships, and corporations to “file . . . special . . . reports or
answers in writing to specific questions, furnishing to the Commission such
information as it may require as to the organization, business, conduct, practices,
management, and relation to other corporations, partnerships, and individuals of
the respective persons, partnerships, and corporations filing such reports or
answers in writing.” 15 U.S.C. § 46(b).

If the recipient of an order issued under Section 6(b) fails to comply, the
Commission may seek, and the district courts may issue, a “writ[] of mandamus
commanding any person, partnership, or corporation to comply.” 15 U.S.C. § 49.
Although amendments to the Federal Rules of Civil Procedure have abolished
formal writs of mandamus, the Rules provide that the remedy of mandamus

remains available to parties, including the Commission, when it seeks compliance

with Section 6(b) orders. FED. R. Civ. P. 81(b); see also Appeal of FTC Line of
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Business Report Litigation, 595 F.2d 685, 704-05 (D.C. Cir. 1978); In re Corporate
Patterns Report Litigation, 432 F. Supp. 274, 280 (D.D.C. 1977) (“The effect of Rule
81(b) therefore is not earthshaking since it merely substitutes in place of the writ
practice an action or motion under the Rules.”); see also United States v. Nanlo, Inc.,
519 F. Supp. 723, 725 n.1 (D. Mass. 1981) (“While the writ of mandamus has been
formally abolished . . . the Federal Trade Commission may nevertheless proceed to
secure the same remedy by an action of the nature brought here.”). As such, orders
issued under Section 6(b) are a judicially enforceable form of administrative
compulsory process, similar to a subpoena or civil investigative demand.

The Commission may enforce Section 6(b) orders in “a judicial district in
which any defendant resides, if all defendants are residents of the State in which
the district is located.” 28 U.S.C. § 1391(b)(1). A defendant resides “in any judicial
district in which [it] is subject to the court’s personal jurisdiction with respect to the
civil action in question.” 28 U.S.C. § 1391(c)(2). Medici maintains its headquarters
in Chevy Chase, Maryland, and is thus subject to this Court’s personal jurisdiction.
Pet. Exh. 1, § 3.

III. STATEMENT OF FACTS

A. The Parties

The Commission is an administrative agency of the United States, organized
and existing pursuant to the FTC Act, 15 U.S.C. § 41, et seq. The Commission is
authorized and directed by Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), to prevent

“unfair methods of competition” and “unfair or deceptive acts or practices in or



Case 8:15-cv-02285-PWG Document 1-7 Filed 08/05/15 Page 4 of 12

affecting commerce.” Section 3 of the FTC Act empowers the Commission to
prosecute any inquiry necessary to its duties in any part of the United States. 15
U.S.C. § 43. Section 6 of the Act empowers the Commission “[t]o gather and compile
information concerning, and to investigate from time to time the organization,
business, conduct, practices, and management of any person, partnership, or
corporation engaged in or whose business affects commerce,” with certain
exceptions not relevant here. 15 U.S.C. § 46(a). The FTC is also authorized to
collect information for use in a public report, provided the report does not disclose
trade secrets or confidential commercial or financial information. 15 U.S.C. § 46(b),
(®.

Medici is a patent assertion entity located at 4601 Willard Avenue, Chevy
Chase, Maryland. Pet. Exh. 1, § 3. Medici owns 17 subsidiary companies that have
a primary business of acquiring and asserting patents through litigation. Id.

B. The Commission’s Study

1. Background

As part of its antitrust and consumer protection mission, the FTC conducts
economic and policy studies in a number of industries and markets. This case
concerns an ongoing study by the Commission’s Office of Policy Planning (OPP) of
PAEs in the U.S. and their impact on consumers and competition.

In 2012, the FTC conducted a preliminary study of PAEs and their activities
using publicly-available information. Because there is only limited public

information about PAEs and their activities, the Commission determined to use its
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authority under Section 6(b) of the FTC Act, 15 U.S.C. § 46(b), to require PAEs to
produce information about their organization, patent acquisition and licensing
activity, and business relationships. Pet. Exh. 1, 99 5-7. In October 2013, the
Commission sought public comment on an initial set of information requests,® which
it revised after considering the public comments. Pet. Exh. 1, 7. In May 2014, the
Commission republished the revised requests for a second round of comments.? Id.
Finally, in August 2014, the Commission received clearance from the Office of
Management and Budget (OMB), as required by the Paperwork Reduction Act, 44
U.S.C. § 3501 et seq.® Id.

On September 12, 2014, after receiving OMB approval, the Commission

¢

issued a Resolution Directing Use of Compulsory Process “[t]o investigate the
impact on United States competition and consumers since January 1, 2009, of
persons, firms, or entities, and those persons, firms, or entities related to, affiliated
with, or assisting them, in the business of patent assertion activity.” Pet. Exh. 1,

8; Pet. Exh. 2. Following this Resolution, the FTC issued Orders to File a Special

Report (“Orders”) to several PAEs, including Medici, using a stratified sampling

1 Agency Information Collection, Activities; Proposed Collection; Comment Request, 78 Fed.
Reg. 6152, 6152-68 (Oct. 3, 2013); FTC Press Release (Sept. 27, 2013) available at
https://www.ftc.gov/news-events/press-releases/2013/09/ftc-seeks-examine-patent-assertion-entities-

their-impact.

2 Agency Information Collection Activities; Submission for OMB Review; Comment Request,
79 Fed. Reg. 28715, 28715-29 (May 19, 2014); FTC Press Release (May 13, 2014), available at
https://www.ftc.gov/news-events/press-releases/2014/05/ftc-announces-second-federal-register-notice-
revised-proposed.

3 Notice of Office of Management and Budget Action, ICR Reference No. 201405-3084-002
(Aug. 8, 2014), available at http://www.reginfo.gov/public/do/DownloadNOA?requestID=258433. The
documents the FTC submitted to OMB are available at
http://[www.reginfo.gov/public/do/PRAViewDocument?ref nbr=201405-3084-002.
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process. Pet. Exh. 1, § 8; Pet. Exh. 3. The Orders required each of the recipients to
provide data in spreadsheet form, a set of narrative responses, and supporting
documents. Pet. Exh. 1, § 10; Pet Exh. 3.

2. The Order Issued to Medici

The FTC issued a Section 6(b) order to Medici on September 15, 2014, which
was returnable on November 21, 2014. Pet. Exh. 1, 19 8, 10. On October 7, 2014,
FTC staff granted Medici’s request to limit its responses to Medici itself and 17
subsidiaries that are entirely owned by Medici. Medici requested an extension of
the due date to March 2015, but FTC staff denied this request and asked Medici to
propose a more expedited schedule for its compliance. Pet. Exh. 1, 9 11-12.

Medici did not propose a new compliance schedule. Instead, it submitted an
incomplete set of materials on November 21, 2014 (the original deadline), and
promised to complete its production by the year’s end. Pet. Exh. 1, 9 13-14. Medici
did not meet that deadline either. Nonetheless, FTC staff agreed to forbear from
judicial enforcement if Medici would produce materials according to a set of rolling
deadlines ending on February 20, 2015. Medici proposed instead a schedule of five
weekly deadlines ending February 27, 2015. Pet. Exh. 1, q15; Pet. Exh. 5. FTC
staff accepted this proposal. Pet. Exh. 1, 416

Despite repeated extensions of time, Medici has not yet produced all the
materials and narrative responses required by the Commission’s Section 6(b) order
and, indeed, has not produced anything since February 18, 2015. Specifically,

Medici has produced the required spreadsheets for only eight of its 17 subsidiaries
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and a total of 143 documents. It has not produced spreadsheets for the remaining
nine subsidiaries, and it has not produced several of the required narrative
responses for itself or any of its subsidiaries. Pet. Exh. 1, 99 16-18.

Medici does not dispute that it has not completed its production, but has
provided the Commission with no explanation for its failure to comply. Pet. Exh. 1,
19 19-22; Pet. Exh. 6. To assist the firm in complying, FTC staff provided Medici an
electronic file transfer protocol for uploading the information directly to the FTC’s
server. Pet. Exh. 1, § 21; Pet. Exh. 6. When Medici claimed to be unable to use the
protocol, an FTC attorney offered to pick up the information from Medici’s offices in
Chevy Chase. Medici did not accept that offer. Pet. Exh. 1, q 21; Pet. Exh. 6.

On June 24, 2015, FTC Office of Policy Planning and General Counsel staff
contacted Michael Connelly, CEO and co-founder of Medici, who then offered to
provide the remaining materials to the FTC within a few days. Pet. Exh. 1, q 22.
To date, however, Mr. Connelly has not produced these materials or even responded
to an e-mail inquiring about the status of Medici’s production.

Medici has not argued that producing the remaining information is
burdensome or difficult. Indeed, it did not file a petition to limit or quash the
Commission’s Order. See, e.g., Pet. Exh. 1, § 13; Pet. Exh. 4. Nor has Medici
explained why it cannot comply with the production instructions in the Order. In
fact, Mr. Connelly informed FTC staff that the remaining production—which Medici
claims it has currently assembled—is only 700 megabytes, an amount that would fit

on a single CD-ROM, DVD-ROM, or Flash Drive. Pet. Exh. 1, 9 19-20; Pet. Exh. 6.
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IV. LEGAL STANDARD FOR ENFORCEMENT

The Commission’s investigative powers under Section 6(b) of the FTC Act are
“broad.” Appeal of FTC Line of Business Report Litig., 595 F.2d 685, 701-02 (D.C.
Cir. 1978) (“The FTC’s authority to require reports under Section 6(b) is not limited
to pursuing a focused theory of unlawful activity.”). The standards governing
enforcement of Section 6(b) orders are the same as those governing other forms of
administrative compulsory process, such as subpoenas and civil investigative
demands. Id. The Fourth Circuit “has emphasized that the district court’s role in a
proceeding to enforce an administrative subpoena is ‘sharply limited.” Solis v. Food
Employers Labor Relations Ass’n, 644 F.3d 221, 226 (4th Cir. 2011) (citing EEOC v.
City of Norfolk Police Dept., 45 F.3d 80, 82 (4th Cir. 1995)); FTC v. Texaco, Inc., 555
F.2d 862, 871-72 (D.C. Cir. 1977) (en banc). Specifically, a court must enforce an
agency’s compulsory process “if the inquiry is within the authority of the agency, the
demand is not too indefinite and the information sought is reasonably relevant.”
NLRB v. Interbake Foods, LLC, 637 F.3d 492, 499 (4th Cir. 2011) (citing United
States v. Morton Salt Co., 338 U.S. 632, 652 (1950)). An affidavit from a
government official is sufficient to establish a prima facie showing that “these
requirements have been met.” See, e.g., Alphin v. United States, 809 F.2d 236, 238
(4th Cir. 1987). The recipient of process must then bear the “heavy burden” of
rebutting the government’s showing. Id.

Accordingly, proceedings to enforce administrative process are entitled to
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summary disposition.* United States v. American Target Advertising, Inc., 257 F.3d
348, 353 (4th Cir. 2001) (citing United States v. Sturm, Ruger & Co., Inc., 84 F.3d 1,
5 (1st Cir. 1996); Alphin, 809 F.2d at 238). They are properly instituted by a
petition and order to show cause rather than by complaint and summons. See, e.g.,
Solis, 644 F.3d at 223-24 (commencing subpoena enforcement with petition); EEOC
v. Maryland Cup Corp., 785 F.2d 471, 475 (4th Cir. 1986) (commencing subpoena
enforcement with petition for an order to show cause).
V. ARGUMENT

The Commission’s order meets the standards for judicial enforcement because
it (1) 1s within the agency’s authority; (2) is not “too indefinite”’; and (3) seeks
reasonably relevant information. See NLRB v. Interbake Foods, LLC, 637 F.3d 492,
499 (4th Cir. 2011) (citing United States v. Morton Salt Co., 338 U.S. 632, 652
(1950)). Medici made partial and incomplete productions in response to the order
but has not produced any information since February 18, 2015 despite repeatedly
promising to provide the information and representing that it had already compiled
the information for production. Pet. Exh. 1, 9 19-22. As such, this Court should
“command[]” Medici “to comply with the . . . order of the Commission.” 15 U.S.C. §
49.

First, the Order is well within the Commission’s statutory authority. See 15

U.S.C. § 46(b). The Commission may issue Section 6(b) orders to “satisfy [itself]

4 For this reason, discovery in administrative compulsory process enforcement proceedings is
“improper” and may only be permitted in “extraordinary circumstances,” none of which are present
here. FTC v. Carter, 636 F.2d 781, 789 (D.C. Cir. 1980) (quoting United States v. Exxon Corp., 628

9
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that corporate behavior is consistent with the law and the public interest,” or to
evaluate “the need for changes in the law.” FTC Line of Business Report Litig., 595
F.2d at 702 (citing Morton Salt, 448 U.S. at 642-43; Texaco, 555 F.2d at 875 n.28)
Before issuing the Orders for the PAE study, the FTC submitted the study for
public comment and sought approval from the Office of Management and Budget, as
required by the Paperwork Reduction Act, 44 U.S.C. §§ 3501-3521. Pet. Exh. 1, 9 7.
There 1s no doubt that the Orders were authorized under the applicable provisions.

Second, the Order identifies the required information with specificity. Pet.
Exh. 3. Having made one production and having represented that the remaining
information has been collected and made ready for production, Medici is now hard
pressed to claim that it does not understand what it is required to submit. Pet.
Exh. 1, 99 18-19.

Third, the documents and data required by the Order are directly relevant to
the FTC’s PAE study. The Order seeks information about how the PAEs are
organized, their activities in acquiring and licensing patents, and their business
relationships. These areas are obviously central to the study.

Medici has no other colorable claim for refusing to fulfill the requirements of
the Commission’s Order. At various points in time, Medici asserted that compliance
would cause undue burden, but it never formalized these objections in a petition to
limit or quash, as required by the Commission’s Rules of Practice and Procedure.

See Pet. Exh. 1, q 13; 16 C.F.R. § 2.10(a) (stating that “all” legal objections to

F.2d 70, 77 n.7 (D.C. Cir. 1980)); see also, e.g., Fed. R. Civ. P. 26(a)(1)(B)(v); Alphin, 809 F.2d at 238.

10



Case 8:15-cv-02285-PWG Document 1-7 Filed 08/05/15 Page 11 of 12

Commission compulsory process shall be included in a petition to limit or quash).
Having failed to exhaust its administrative remedies, Medici may not raise such
claims before this Court. See, e.g.,, FTC v. O’Connell Assocs., Inc., 828 F. Supp. 165,
168 (E.D.N.Y. 1993

In any event, even if Medici had preserved the issue, it would be unable to
demonstrate that it will suffer undue burden in completing production of the
required materials. An order recipient must show that compliance would “seriously
disrupt” or “threaten its normal business operations.” Maryland Cup, 785 F.2d at
477, 479. Medici cannot document such harm here. Medici has already partially
complied with the Order and has represented to FTC staff that the remaining
responsive materials have been collected and prepared for production. Pet. Exh. 1,
19 18-22. All that remains is the minimal effort required to load (according to
Medici’s CEO) approximately 700 megabytes of data onto a disk or storage device
and produce it according to the instructions in the FTC’s Order. Pet. Exh. 1, 9 19-
20.
VI. CONCLUSION

For the foregoing reasons, this Court should issue its own order directing The
Medici Portfolio, LL.C to comply fully with the Commission’s Order to File Special

Report within five (5) days of the date of the Court’s order.

11
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IN THE UNITED STATES DISTRICT COURT
FOR DISTRICT OF MARYLAND

FEDERAL TRADE COMMISSION,
Petitioner,
V. Case No.

THE MEDICI PORTFOLIO, LLC,

Respondent.

N N’ N N N N N N N N N N N

[PROPOSED] ORDER TO SHOW CAUSE

Pursuant to the authority conferred by Sections 6(b) and 9 of the Federal
Trade Commission Act, 15 U.S.C. § 46(b) and 49, Petitioner, the Federal Trade
Commission, has invoked the aid of this Court for an order requiring Respondent
The Medici Portfolio, LLC (“Medici”) to comply in full with a special order issued by
the Commission in support of a study of patent assertion entities (“PAEs”) and the
effect of their activities on competition.

The Court has considered the Commission’s Petition for an Order for a Show
Cause Hearing and Order Enforcing Compulsory Process and the papers filed in
support thereof; and it appears to the Court that Petitioner has shown good cause
for the entry of this Order. It is by this Court hereby

ORDERED that Respondent Medici appear at a.m./p.m. on the

day of , 2015, in Courtroom No. of the United States

District Court for the District of Maryland, Greenbelt (Southern) Division, 6500
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Cherrywood Lane, Greenbelt, Maryland, 20770, and show cause, if any there be,
why this Court should not grant said Petition and enter an Order enforcing the
compulsory process issued to the Respondent and directing it to produce, within five
(5) days of the date of the Order, all responsive documents and information in
compliance with the compulsory process and without any redactions, except those
redactions for which Respondents have established a privilege or for which they
have sought and received the Commission’s prior authorization. Unless the Court
determines otherwise, notwithstanding the filing or pendency of any procedural or
other motions, all issues raised by the Petition and supporting papers, and any
opposition to the Petition, will be considered at the hearing on the Petition, and the
allegations of said Petition shall be deemed admitted unless controverted by a
specific factual showing.

IT IS FURTHER ORDERED that, if any Respondent believes it necessary for
the Court to hear live testimony, it must file an affidavit reflecting such testimony
(or if a proposed witness is not available to provide such an affidavit, a specific
description of the witness’s proposed testimony) and explain why the Respondent
believes live testimony 1is required.

IT IS FURTHER ORDERED that, if any Respondent intends to file
pleadings, affidavits, exhibits, motions or other papers in opposition to said Petition
or to the entry of the Order requested therein, such papers must be filed with the
Court and received by Petitioner’s counsel on the day of , 2015.
Such submission shall include, in the case of any affidavits or exhibits not

previously submitted, or objections not previously made to the Federal Trade
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Commission, an explanation as to why such objections were not made or such

papers or information not submitted to the Commission. Any reply by Petitioner

shall be filed with the Court and received by Respondents on the day of
, 2015.

IT IS FURTHER ORDERED, pursuant to Fed. R. Civ. P. 26(a)(1)(B)(v) and
81(a)(b), that this is a summary proceeding and that no party shall be entitled to
discovery without further order of the Court upon a specific showing of need; and
that the dates for a hearing and the filing of papers established by this Order shall
not be altered without prior order of the Court upon good cause shown; and

IT IS FURTHER ORDERED, pursuant to Fed. R. Civ. P. 81(a)(5) advisory
committee note (1946), that a certified copy of this Order and copies of said Petition
and Memorandum in support thereof filed herein, be served forthwith by Petitioner
upon Respondents or their counsel by personal service, or by certified or registered

mail with return receipt requested, or by overnight express delivery service.

SO ORDERED:

United States District Judge

Dated: , Greenbelt, MD.
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	Greenbelt Division
	Preamble
	The Federal Trade Commission petitions this Court under Sections 6(b) and 9 of the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. §§ 46(b), 49, for an order requiring Respondent, The Medici Portfolio, LLC (“Medici”), to comply with an FTC Order ...
	1. The Commission is an administrative agency of the United States government, organized and existing pursuant to the FTC Act, 15 U.S.C. § 41 et seq.  The Commission is authorized and directed by Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), to prev...
	2. Section 3 of the Act, 15 U.S.C. § 43, empowers the Commission to prosecute any inquiry necessary to its duties in any part of the United States.
	3. Section 6 of the Act, 15 U.S.C. § 46, empowers the Commission to gather and compile information concerning, and to investigate from time to time, the organization, business, conduct, practices, and management of, any person, partnership, or corpora...
	4. Section 9 of the Act, 15 U.S.C. § 49, grants jurisdiction to this Court to enforce Section 6(b) orders.  Specifically, Section 9 provides in pertinent part that “the district courts of the United States shall have jurisdiction to issue writs of man...
	5. Venue is proper in this judicial district because respondent, The Medici Portfolio, LLC, a Texas Corporation, is headquartered at 4601 Willard Avenue, Chevy Chase, Maryland.  Pet. Exh. 1,  3.  Under 28 U.S.C. § 1391, a case may be brought in “a ju...
	6. In October 2013, the Commission announced its intent to use its authority under Section 6(b) of the FTC Act in connection with its study of PAEs.  See Pet. Exh. 1,  7; Agency Information Collection, Activities; Proposed Collection; Comment Request...
	http://www.reginfo.gov/public/do/DownloadNOA?requestID=258433.
	7. On September 12, 2014, the Commission issued a Resolution Directing Use of Compulsory Process (FTC File No. P131203) “[t]o investigate the impact on United States competition and consumers since January 1, 2009, of persons, firms, or entities, and ...
	8. On September 15, 2014, the Commission issued a Section 6(b) order to Medici.  Pet. Exh. 1,  8.  The Order required Medici to provide three kinds of submissions: (1) a spreadsheet using an FTC-created template to provide for data consistency across...
	9. On October 7, 2014, FTC staff granted Medici’s request to limit its responses to information about itself and 17 direct subsidiaries of Medici.  Pet. Exh. 1,  11.  Although Medici requested extensions of time to comply, the firm did not proffer a ...
	10. Medici did not file an administrative petition to limit or quash the Order.  Pet. Exh. 1,  13; Pet. Exh. 4.  Instead, on November 21, 2014, it provided a partial response to the Order that omitted the requested spreadsheet, several narrative resp...
	11. On January 9, 2015, FTC staff informed Medici that the firm was in default, but that the Commission would forbear from seeking judicial enforcement if Medici agreed to comply with a series of deadlines.  Pet. Exh. 1,  15; Pet. Exh. 5.  In respons...
	12. Medici met some initial deadlines, but stopped producing information after February 18, 2015 and has not produced additional materials since that date.  Pet. Exh. 1,  16-18.
	13. To date, Medici has produced spreadsheets for 8 of its 17 subsidiaries and 143 documents.  Medici has not provided spreadsheets for the remaining 9 subsidiaries, or any of the required narrative responses.  Pet. Exh. 1,  18.
	14. Since February 18, 2015, Medici has stated repeatedly that the omitted materials have been collected and are ready for production.  Nonetheless, Medici has not provided them.  Pet. Exh. 1,  19-22; Pet. Exhs. 6.
	15. Medici’s failure to comply with the Commission’s Order materially impedes the Commission’s study of patent assertion entities.  Medici oversees a wide range of patent assertion subsidiaries.  Public data indicates that these entities are responsib...
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