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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Tapestry, Inc., and DOCKET NO. 9429
Capri Holdings Limited,

Respondents.

N N N N N N N N

NON-PARTY THE REALREAL, INC.’S CONSENT MOTION FOR IN CAMERA
TREATMENT

Pursuant to Rule 3.45 of the Federal Trade Commission’s Rules of Practice, 16 C.F.R. §
3.45(b), non-party The RealReal, Inc. (“TRR”) respectfully moves this Court for in camera
treatment of a spreadsheet produced by TRR containing competitively sensitive, confidential
business information (the “Confidential Document”). TRR produced this document in response
to third-party subpoenas in connection with a civil action involving the respondents in this
matter. The Federal Trade Commission (“FTC”) and respondent Tapestry, Inc. (“Tapestry”) have
notified TRR that they intend to introduce TRR’s Confidential Document into evidence at the
administrative trial in this matter. See Letter from the Federal Trade Commission dated August
30, 2024 (attached as Exhibit A) and Email from counsel for Tapestry, Inc. dated August 30,
2024 (attached as Exhibit B). TRR has conferred with Complaint Counsel for the FTC and
Counsel for Tapestry, and the parties have indicated that they would not oppose TRR’s motion.

The Confidential Document, which contains TRR’s highly sensitive business
information, warrants protection from public disclosure due to the competitive injury that would
result from it. For the reasons discussed in this motion, TRR requests that this Court afford in

camera treatment of the Confidential Document. In support of this motion, TRR submits the

001



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 09/10/2024 OSCAR NO. 611668 -PAGE Page 2 of 25 * PUBLIC *

PUBLIC

Declaration of Todd Suko (“Suko Declaration’) (Exhibit C), which provides additional details on

the Confidential Document.

Dated: September 10, 2024

Respectfully Submitted,

/s/ Leigh M. Nathanson
Leigh M. Nathanson

KING & SPALDING LLP
1185 Avenue of the Americas
34" Floor

New York, NY 10036

Tel: (212) 556-2100

Fax: (212) 556-2222
Inathanson@kslaw.com

Counsel for Non-Party The RealReal, Inc.
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Tapestry, Inc., and DOCKET NO. 9429
Capri Holdings Limited,

Respondents.

N N N N N N N N

MEMORANDUM OF LAW IN SUPPORT OF NON-PARTY THE REALREAL, INC.’S
CONSENT MOTION FOR IN CAMERA TREATMENT

TRR is seeking in camera treatment for a spreadsheet which TRR produced in response
to non-party subpoenas in a civil action related to this matter. The spreadsheet contains TRR’s
confidential, commercially sensitive business information. For the reasons discussed in this
motion, TRR requests that this Court afford its confidential business information in camera
treatment indefinitely. In support of TRR’s motion for in camera treatment, TRR relies on the
Declaration of Todd Suko (“Suko Declaration”), attached as Exhibit C, which provides
additional details on the document for which TRR is seeking in camera treatment.

I. TRR’s Business

As explained on its website, TRR began in 2011 as a start-up company and is now the
world’s largest and most trusted resource for authenticated luxury resale. TRR is a leader in the
market for luxury consignment, providing a safe, secure, and reliable platform for the resale of
high-end clothing, handbags, fine jewelry and watches, art, and home items. TRR’s mission is to
enable more people to own and appreciate luxury while maximizing the value of their
investments. Suko Decl. § 3.

TRR has multiple physical locations across the United States, including in New York,

Greenwich, Chicago, Dallas, Los Angeles, Palo Alto, Marin, Palm Beach, Newport Beach, and
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San Francisco. TRR provides both an online and a brick-and-mortar platform where consumers-
turned consignors can sell and buy secondhand luxury items from hundreds of brands. TRR does
not produce or manufacture the products it sells; rather, it functions as a marketplace and service
for consumers to consign and resell their secondhand luxury items. /d. 9 4.

IL. The Documents for Which Protection is Sought

TRR seeks in camera treatment for the following Confidential Document, a copy of

which is attached as Exhibit D.

Exhibit Document Date | Beginning Bates Ending Bates No.

No. Title/Description No.

PX3190 The RealReal TRR-TAP-000001 | TRR-TAP-000001
Spreadsheet: Data

III.  The Nature of the Information for Which In Camera Status is Requested

TRR was served with subpoenas from Tapestry, Inc. (“Tapestry’’) and the Federal Trade
Commission (“FTC”) in the matter of Federal Trade Commission v. Tapestry, Inc., et al., No.
1:24-cv-03109-JLR (S.D.N.Y. 2024) (the “Civil Action”’) on May 15, and May 16, 2024,
respectively. In response to those subpoenas, TRR produced to both Tapestry and the FTC the
Confidential Document, which consists of an Excel spreadsheet containing over one million
rows of data concerning every single handbag sold by TRR for under $10,000 from January 1,
2019 to July 10, 2024. Specifically, the spreadsheet contains the following information on a per-
unit basis: sales price, discount (if any), gross sales, commission paid to consignor, total “take”
by TRR, designer name, handbag name, handbag condition, and customer location by state and
country.

After TRR was notified that FTC and Tapestry intended to use the Confidential
Document as a potential exhibit for the evidentiary hearing on the FTC’s request for a

preliminary injunction in the Civil Action, TRR filed a motion to seal the Confidential
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Document. United States District Judge Jennifer L. Rochon granted TRR’s motion on September
6, 2024. Federal Trade Commission v. Tapestry, Inc., et al., No. 1:24-cv-03109-JLR, Dkt. 321
(S.D.N.Y. Sept. 6, 2024).

On August 30, 2024, counsel for the FTC and Tapestry, respectively, notified TRR that
they each expected to include TRR’s Confidential Document as evidence at the FTC’s Part 3
administrative evidentiary hearing beginning on September 25, 2024. Counsel for both parties
indicated that they will not oppose TRR’s motion for in camera treatment.

IV. TRR’s Confidential Document is Secret and Material such that Public Disclosure
Will Result in Serious Injury to TRR.

In camera treatment of material is appropriate when its “public disclosure will likely
result in a clearly defined, serious injury to the person, partnership, or corporation requesting”
such treatment. 16 C.F.R. § 3.45(b). The proponent demonstrates serious competitive injury by
showing that the documents are secret and that they are material to the business. /n re General
Foods Corp., 95 F.T.C. 352,355 (1980); In re Dura Lube Corp., 1999 F.T.C. LEXIS 255, *6
(1999). Courts generally seek “to protect confidential business information from unnecessary
airing.” H.P. Hood &Sons, Inc., 58 F.T.C. 1184, 1188 (1961).

The factors to be weighed when considering secrecy and materiality include: (1) the
extent to which the information is known outside of the business; (2) the extent to which it is
known by employees and others involved in the business; (3) the extent of measures taken to
guard the secrecy of the information; (4) the value of the information to the business and its
competitors; (5) the amount of effort or money expended in developing the information; and (6)
the ease or difficulty with which the information could be acquired or duplicated by others. In re

Bristol-Myers Co., 90 F.T.C. 455, 456-457 (1977).
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The public interest in open proceedings does not override TRR’s right to maintain the
confidentiality of its proprietary business information. The authority to grant in camera status
under Rule 3.45 recognizes that the public interest is not absolute. In H.P. Hood, the Commission
explained:

But, as we have indicated, the Commission should protect the confidential records

of persons or corporations involved in proceedings before it insofar as such

protection is practicable. Is this duty in conflict with our duty to hold public

hearings? We think not. The answer lies somewhere between the Scylla of

indiscriminate ‘in camera’ rulings and the Charybdis of complete and unnecessary
disclosure.

H.P. Hood, 58 F.T.C. at 1187. In General Foods, the Commission explained that if applicants for
in camera treatment make the showing that “disclosure of confidential business information is
likely to cause serious competitive injury, the principal countervailing consideration weighing in
favor of disclosure should be the importance of the information in explaining the rationale of our
decisions.” 95 F.T.C. at 355. See also In the Matter of 1-800 Contacts, Inc., 2017 WL 1345290,
at *1 (Dkt. 9372, Apr. 4, 2017).

Here, the Confidential Document is both secret and material to TRR’s business as
discussed in detail in the Suko Declaration. It contains highly specific, item-level information
regarding every handbag sold under $10,000 by TRR over the past immediate six and a half
years. That information is of competitive significance to TRR. Suko Declaration 99 6-7. Such
comprehensive information is not public outside of TRR. /d. 9 7-8. In fact, within TRR, the full
range of data in the Confidential Document is accessible to only a few high-level TRR
employees in corporate management or TRR’s internal data science team. /d. § 7. All TRR
systems and data are protected by two-factor authentication. /d.

TRR has previously taken measures to keep its confidential business information

confidential. When TRR produced the Confidential Document in responses to the subpoenas in
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the Civil Action, it took steps to maintain confidentiality by designating the document “Highly
Confidential — Attorneys’ Eyes Only” pursuant to the Protective Order in that case—not to be
shared even with employees at Tapestry. Suko Decl. § 11. TRR moved to seal the document to
the extent that it was used during the evidentiary hearing for a preliminary injunction and that
motion was granted. Federal Trade Commission v. Tapestry, Inc., et al., No. 1:24-cv-03109-JLR,
Dkt. 321 (S.D.N.Y. Sept. 6, 2024). Because of the highly confidential and proprietary nature of
the information and its materiality to TRR’s business, in camera treatment is appropriate.

The release of the Confidential Document would be of great value to TRR’s competitors
and suppliers, and highly detrimental to TRR’s business advantage. Id. See In re Dura Lube
Corp., 1999 FTC LEXIS 255 at *7 (Dec. 23, 1999) (“The likely loss of business advantages is a

299

good example of a ‘clearly defined, serious injury.’”). The Confidential Document contains
TRR’s recent and specific pricing, sales, discount, commission, and profit information for every
handbag sold under $10,000 since January 1, 2019, as well as the condition, brand, and make of
each handbag and the customer’s location. Suko Decl. § 6. Making such information public
would result in a loss of business advantage that TRR has built as the result of its time and effort
setting pricing and discount information and determining levels of commission payments. /d. 9 9.
TRR has made significant investments in developing pricing algorithms, which a competitor
could potentially reverse engineer if they were given access to the data in the Confidential
Document. /d. TRR’s pricing algorithms are trade secrets. See In the Matter of Tronox Ltd., 2018
WL 2336016, at *2 (Dkt. 9377, May 15, 2018) (“Examples of trade secrets meriting indefinite in
camera treatment include secret formulas, processes, other secret technical information, or

information that is privileged.”). Public disclosure would allow TRR’s competitors to more

effectively target TRR’s customers and consignors by undermining TRR’s pricing, discount, and

007



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 09/10/2024 OSCAR NO. 611668 -PAGE Page 8 of 25 * PUBLIC *

PUBLIC

commission practices. Suko Decl. § 9. This result would be incongruous to the FTC’s mission to
maintain a competitive marketplace.

If this information were to become public record, TRR would be significantly harmed in
its ability to compete. Because of the highly confidential and proprietary nature of the
information and its materiality to TRR’s business, in camera treatment is appropriate. This Court
has granted requests to provide in camera status to similar categories of information. For
example, In the Matter of Tronox Limited, 2018 WL 2336016, at *1, 7-12 (Dkt. 9377, May 15,
2018), in camera treatment was granted to a non-party’s “confidential pricing and quantity data”
among other information. Similarly, in Matter of McWane, Inc., 2012 WL 3862131, at *3-10
(Dkt. 9351, Aug. 17, 2012), this Court granted in camera status to a non-party’s “voluminous
spreadsheets containing information relating to [the non-party’s] sales”; “detailed customer sales
data”; and “information regarding gross sales, percentage of mark-up or profit, inventory levels,
volume of sales of particular inventory items, and other financial and sales information that
would be of benefit to competitors of [the non-party].” See also The Matter of Champion Spark
Plug Company, 1982 FTC LEXIS 85 at *2 (Dkt. 9141, April 5, 1982) (stating that “there is
ample support for granting in camera treatment for sales data of a type not normally disclosed”);
In the Matter of 1-800 Contacts, Inc., 2017 WL 1345290, at *7-12 (Dkt. 9372, Apr. 4, 2017)
(granting in camera treatment to non-parties’ “sales and pricing data”).

V. TRR is a Non-Party.

Finally, TRR’s status as a third party is relevant to the treatment of its confidential
information. The FTC has held that “[t]here can be no question that the confidential records of
businesses involved in Commission proceedings should be protected insofar as possible.” H.P.
Hood & Sons, 58 F.T.C. at 1186. Further, this Court has recognized that “a request for in camera

treatment by a non-party warrants ‘special solicitude.”” In re Pom Wonderful, Inc., 2011 WL
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2160777 (Dkt. 9344, May 9, 2011), at *1. See also In re Kaiser Aluminum & Chem. Corp., 103
FTC 500, 500 (1984) (“As a policy matter, extensions of confidential or in camera treatment in
appropriate cases involving third party bystanders encourages cooperation with future
adjudicative discovery requests.”). A public understanding of this proceeding does not depend on
access to the third-party data submitted by TRR. See In re Kaiser Aluminum & Chem. Corp., 103
FTC at 500. TRR’s third-party status therefore weighs in favor of granting in camera status to
the Confidential Document.

VI. Permanent In Camera Treatment Is Justified.

Given the highly sensitive nature of the information contained in the Confidential
Document, TRR requests that it be given permanent in camera treatment. TRR’s detailed item-
specific data regarding pricing, discount, and commission for over one million handbags, which
could be used to reverse-engineer TRR’s proprietary algorithms, is not likely to become less
sensitive over time. See In the Matter of Evanston Nw. Healthcare Corp., & Enh Med. Grp., Inc.,
2005 WL 593177, at *1 (Dkt. 9315 Feb. 9, 2005) (indefinite in camera treatment is granted when
“the competitive sensitivity or the proprietary value of the information will not diminish with the
passage of time”). However, to the extent such permanent treatment is not given, TRR requests
that the period of in camera treatment of the Confidential Document be no less than 10 years.
See In the Matter of Tronox Limited, 2018 WL 2336016, at *1, 7-12 (Dkt. 9377, May 15, 2018)
(granting in camera treatment to business records containing “confidential pricing” data for a
period of 10 years); In re E. I. DuPont de Nemours & Co., 1990 FTC LEXIS 134, at *5-6 (Dkt.
9108, April 25, 1990) (finding that the level of “detailed cost data” in the subject documents and
“the existence of extrapolation techniques,” among other factors, justified the extension of

duration of in camera treatment for a period of 10 years).
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For the reasons set forth above and in the accompanying Suko Declaration, TRR

respectfully requests that this Court grant in camera treatment for the Confidential Document in

its entirety.

Dated: September 10, 2024

Respectfully Submitted,

/s/ Leigh M. Nathanson
Leigh M. Nathanson

KING & SPALDING LLP
1185 Avenue of the Americas
34" Floor

New York, NY 10036

Tel: (212) 556-2100

Fax: (212) 556-2222
Inathanson@kslaw.com

Counsel for Non-Party The RealReal, Inc.
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STATEMENT REGARDING MEET AND CONFER

The undersigned certifies that counsel for non-party The RealReal, Inc. (“TRR”) notified
counsel for Tapestry, Inc. and the Federal Trade Commission via electronic mail on September 6,
2024 that it would be seeking in camera treatment of the Confidential Document. Counsel for
Tapestry, Inc. and the Federal Trade Commission have indicated that they would not oppose

TRR’s motion.

Dated: September 10, 2024

/s/ Leigh M. Nathanson
Leigh M. Nathanson

KING & SPALDING LLP
1185 Avenue of the Americas
34" Floor

New York, NY 10036

Tel: (212) 556-2100

Fax: (212) 556-2222
Inathanson@kslaw.com

Counsel for Non-Party The RealReal, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on September 10, 2024, I caused the foregoing documents to be filed
electronically using the FTC’s E-Filing System, which will send notification of such filing to:

April Tabor

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-113
Washington, DC 20580
ElectronicFilings@ftc.gov

The Honorable Dania L. Ayoubi
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110
Washington, DC 20580

I also certify that I caused the foregoing documents to be served via email to:

Sarah Kerman

Federal Trade Commission, Bureau of Competition
600 Pennsylvania Ave. NW

Washington, D.C. 20580

Tel: (202) 326-2506

skerman@ftc.gov

Counsel Supporting the Complaint

Mary Casale Beatrice R. Pollard

LATHAM & WATKINS LLP Wachtell, Lipton, Rosen & Katz

555 Eleventh Street, NW, Suite 1000 51 West 52nd Street

Washington, D.C. 20004-1304 New York, NY 10019

Tel: (202) 637-1008 Tel: (212) 403-1654

mary.casale@lw.com brpollard@wlrk.com

Counsel for Respondent Tapestry, Inc. Counsel for Respondent Capri Holdings Limited
Dated: September 10, 2024 By: /s/ Leigh M. Nathanson

Leigh M. Nathanson

KING & SPALDING LLP
1185 Avenue of the Americas
34 Floor

New York, NY 10036

Tel: (212) 556-2100

Fax: (212) 556-2222
Inathanson@kslaw.com

Counsel for Non-Party The RealReal, Inc.
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Tapestry, Inc., and

Capri Holdings Limited,

Respondents.

N N N N N N N N

DOCKET NO. 9429

[PROPOSED] ORDER

PUBLIC

Upon consideration of Non-Party The RealReal, Inc.’s (“TRR’s”) Consent Motion for /n

Camera Treatment and 16 C.F.R. § 3.45, it is HEREBY ORDERED that the following

documents in their entirety are to be provided in camera treatment permanently or for a period of

ten years from the date of this order.

Exhibit Document Date Beginning Bates | Ending Bates No.
No. Title/Description No.
PX3190 The RealReal TRR-TAP-000001 | TRR-TAP-000001
Spreadsheet: Data
ORDERED:
The Honorable Dania L. Ayoubi
Administrative Law Judge
Dated:

13
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

WASHINGTON, D.C. 20580

Bureau of Competition
Mergers II Division

August 29, 2024

VIA EMAIL TRANSMISSION
The RealReal, Inc. C/O

Leigh M. Nathanson

King & Spalding

1185 Avenue of the Americas
34th Floor

New York, NY 10036
LNathanson@kslaw.com

RE:  In the Matter of Tapestry, Inc. and Capri Holdings Limited, Docket No. 9429
Dear Leigh M. Nathanson:

By this letter we are providing formal notice, pursuant to Rule 3.45(b) of the
Commission’s Rules of Practice, 16 C.F.R. § 3.45(b), that Complaint Counsel intends to offer the
documents and testimony referenced in the enclosed Attachment A into evidence in the
administrative trial in the above-captioned matter. Please let me know if you need copies of the
documents and testimony referenced in Attachment A.

The administrative trial is scheduled to begin on September 25, 2024. All exhibits
admitted into evidence become part of the public record unless Administrative Law Judge Dania
L. Ayoubi grants in camera status (i.e., non-public/confidential).

For documents or testimony that include sensitive or confidential information that you do
not want on the public record, you must file a motion seeking in camera status or other
confidentiality protections pursuant to 16 C.F.R §§ 3.45 and 4.10(g). Judge Ayoubi may order
materials, whether admitted or rejected as evidence, be placed in camera only after finding that
their public disclosure will likely result in a clearly-defined, serious injury to the person,
partnership, or corporation requesting in camera treatment.

Motions for in camera treatment for evidence to be introduced at trial must meet the strict
standards set forth in 16 C.F.R. § 3.45 and explained in /n re 1-800 Contacts, Inc., 2017 FTC
LEXIS 55 (April 4, 2017); In re Jerk, LLC, 2015 FTC LEXIS 39 (Feb. 23, 2015); In re Basic
Research, Inc., 2006 FTC LEXIS 14 (Jan. 25, 2006). Motions also must be supported by a
declaration or affidavit by a person qualified to explain the confidential nature of the material. /n
re 1-800 Contacts, Inc., 2017 FTC LEXIS 55 (April 4, 2017); In re North Texas Specialty
Physicians, 2004 FTC LEXIS 66 (Apr. 23, 2004). For your convenience, we included, as links
in the cover email, an example of a third-party motion (and the accompanying declaration or
affidavit) for in camera treatment that was filed and granted in an FTC administrative
proceeding. If you choose to move for in camera treatment, you must provide a copy of the
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document(s) for which you seek such treatment to the Administrative Law Judge. Also, you or
your representative will need to file a Notice of Appearance in the administrative proceeding.
For more information regarding filing documents in adjudicative proceedings, please see
https://www.ftc.gov/about-ftc/bureaus-offices/office-secretary/document-filing.

Please be aware that under the current Scheduling Order the deadline for filing motions
seeking in camera treatment is September 10, 2024. A copy of the May 16, 2024 Scheduling
Order can be found at Tapestry/Capri. If you have any questions, please feel free to contact me at
(202) 326-2506 or skerman@ftc.gov.

Sincerely,

/s/ Sarah Kerman
Sarah Kerman
Counsel Supporting the Complaint

Attachment
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ATTACHMENT A 09429
CONFIDENTIALITY NOTICE
Ex No. |Description Date Bates-Begin Bates-End
PX3190 [The RealReal Spreadsheet: Data TRR-TAP-000001 TRR-TAP-000001
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From: Mary.Casale@Iw.com
To: Julianne Duran; Leigh Nathanson
Cc: Daniel.Reid@Iw.com; Ivy.Ziedrich@Iw.com
Subject: FTC v. Tapestry, Inc. - Part 3 Exhibit List
Date: Friday, August 30, 2024 5:50:33 PM
Attachments: 2024.04.25 - Protective Order Governing Confidential Material.pdf

2024.05.16 - Scheduling Order.pdf

CAUTION: MAIL FROM OUTSIDE THE FIRM
Leigh and Julianne,

Pursuant to the Scheduling Order and Protective Order In the Matter of Tapestry Inc., and Capri
Holdings Ltd., Dkt No. 9439 (attached for reference) and 16 C.F.R. § 3.45(b), we are providing notice
that we intend to offer materials or testimony provided by The RealReal (the “third party”) as
evidence at the FTC’s Part 3 administrative evidentiary hearing beginning on September 25, 2024 in
Washington, DC. Accordingly, pursuant to the Scheduling Order in this matter, if a third party wishes
in camera treatment for a document or transcript that a party intends to introduce into evidence,
that third party shall file an appropriate motion with the Administrative Law Judge within ten (10)
days after it receives notice of a party’s intent to introduce such material. Respondents will not
oppose any proposed in camera treatment. The materials and/or testimony included are:

e TRR-TAP-000001 — The RealReal Sales Data

Regards,

Mary A. Casale

LATHAM & WATKINS LLP
555 Eleventh Street, NW
Suite 1000

Washington, D.C. 20004-1304
Direct Dial: +1.202.637.1008
Email: mary.casale@Ilw.com

https://www.lw.com

This email may contain material that is confidential, privileged and/or attorney work product
for the sole use of the intended recipient. Any review, disclosure, reliance or distribution by
others or forwarding without express permission is strictly prohibited. If you are not the

intended recipient, please contact the sender and delete all copies including any attachments.

Latham & Watkins LLP or any of its affiliates may monitor electronic communications sent or
received by our networks in order to protect our business and verify compliance with our
policies and relevant legal requirements. Any personal information contained or referred to
within this electronic communication will be processed in accordance with the firm's privacy
notices and Global Privacy Standards available at www.lw.com.
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Tapestry Inc.,

a corporation, and Docket No. 9429

Capri Holdings Limited,
a corporation,

Respondents.
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PROTECTIVE ORDER GOVERNING CONFIDENTIAL MATERIAL

Commission Rule 3.31(d) states: “In order to protect the parties and third parties against
improper use and disclosure of confidential information, the Administrative Law Judge shall
issue a protective order as set forth in the appendix to this section.” Pursuant to Commission
Rule 3.31(d), the protective order set forth in the appendix to that section is attached verbatim as
Attachment A and is hereby issued.

ORDERED: Dawia L. Fyoubi

Dania L. Ayoubi
Administrative Law Judge

Date: April 25, 2024
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ATTACHMENT A

For the purpose of protecting the interests of the parties and third parties in the above-
captioned matter against improper use and disclosure of confidential information submitted or
produced in connection with this matter:

IT IS HEREBY ORDERED THAT this Protective Order Governing Confidential
Material (“Protective Order”) shall govern the handling of all Discovery Material, as hereafter
defined.

1. As used in this Order, “confidential material” shall refer to any document or portion thereof
that contains privileged, competitively sensitive information, or sensitive personal information.
“Sensitive personal information” shall refer to, but shall not be limited to, an individual’s Social
Security number, taxpayer identification number, financial account number, credit card or debit
card number, driver’s license number, state-issued identification number, passport number, date
of birth (other than year), and any sensitive health information identifiable by individual, such as
an individual’s medical records. “Document” shall refer to any discoverable writing, recording,
transcript of oral testimony, or electronically stored information in the possession of a party or a
third party. “Commission” shall refer to the Federal Trade Commission (“FTC”), or any of its
employees, agents, attorneys, and all other persons acting on its behalf, excluding persons
retained as consultants or experts for purposes of this proceeding.

2. Any document or portion thereof submitted by a respondent or a third party during a Federal
Trade Commission investigation or during the course of this proceeding that is entitled to
confidentiality under the Federal Trade Commission Act, or any regulation, interpretation, or
precedent concerning documents in the possession of the Commission, as well as any
information taken from any portion of such document, shall be treated as confidential material
for purposes of this Order. The identity of a third party submitting such confidential material
shall also be treated as confidential material for the purposes of this Order where the submitter
has requested such confidential treatment.

3. The parties and any third parties, in complying with informal discovery requests, disclosure
requirements, or discovery demands in this proceeding may designate any responsive document
or portion thereof as confidential material, including documents obtained by them from third
parties pursuant to discovery or as otherwise obtained.

4. The parties, in conducting discovery from third parties, shall provide to each third party a copy
of this Order so as to inform each such third party of his, her, or its rights herein.

5. A designation of confidentiality shall constitute a representation in good faith and after careful
determination that the material is not reasonably believed to be already in the public domain and
that counsel believes the material so designated constitutes confidential material as defined in
Paragraph 1 of this Order.

6. Material may be designated as confidential by placing on or affixing to the document
containing such material (in such manner as will not interfere with the legibility thereof), or if an
entire folder or box of documents is confidential by placing or affixing to that folder or box, the
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designation “CONFIDENTIAL — FTC Docket No. 9429 or any other appropriate notice that
identifies this proceeding, together with an indication of the portion or portions of the document
considered to be confidential material. Confidential information contained in electronic
documents may also be designated as confidential by placing the designation “CONFIDENTIAL
— FTC Docket No. 9429 or any other appropriate notice that identifies this proceeding, on the
face of the CD or DVD or other medium on which the document is produced. Masked or
otherwise redacted copies of documents may be produced where the portions deleted contain
privileged matter, provided that the copy produced shall indicate at the appropriate point that
portions have been deleted and the reasons therefor.

7. Confidential material shall be disclosed only to: (a) the Administrative Law Judge presiding
over this proceeding, personnel assisting the Administrative Law Judge, the Commission and its
employees, and personnel retained by the Commission as experts or consultants for this
proceeding; (b) judges and other court personnel of any court having jurisdiction over any
appellate proceedings involving this matter; (c) outside counsel of record for any respondent,
their associated attorneys and other employees of their law firm(s), provided they are not
employees of a respondent; (d) anyone retained to assist outside counsel in the preparation or
hearing of this proceeding including consultants, provided they are not affiliated in any way with
a respondent and have signed an agreement to abide by the terms of the protective order; and ()
any witness or deponent who may have authored or received the information in question.

8. Disclosure of confidential material to any person described in Paragraph 7 of this Order shall
be only for the purposes of the preparation and hearing of this proceeding, or any appeal
therefrom, and for no other purpose whatsoever, provided, however, that the Commission may,
subject to taking appropriate steps to preserve the confidentiality of such material, use or disclose
confidential material as provided by its Rules of Practice; sections 6(f) and 21 of the Federal
Trade Commission Act; or any other legal obligation imposed upon the Commission.

9. In the event that any confidential material is contained in any pleading, motion, exhibit or
other paper filed or to be filed with the Secretary of the Commission, the Secretary shall be so
informed by the Party filing such papers, and such papers shall be filed in camera. To the extent
that such material was originally submitted by a third party, the party including the materials in
its papers shall immediately notify the submitter of such inclusion. Confidential material
contained in the papers shall continue to have in camera treatment until further order of the
Administrative Law Judge, provided, however, that such papers may be furnished to persons or
entities who may receive confidential material pursuant to Paragraphs 7 or 8. Upon or after filing
any paper containing confidential material, the filing party shall file on the public record a
duplicate copy of the paper that does not reveal confidential material. Further, if the protection
for any such material expires, a party may file on the public record a duplicate copy which also
contains the formerly protected material.

10. If counsel plans to introduce into evidence at the hearing any document or transcript
containing confidential material produced by another party or by a third party, they shall provide
advance notice to the other party or third party for purposes of allowing that party to seek an
order that the document or transcript be granted in camera treatment. If that party wishes in
camera treatment for the document or transcript, the party shall file an appropriate motion with
the Administrative Law Judge within 5 days after it receives such notice. Except where such an
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order is granted, all documents and transcripts shall be part of the public record. Where in
camera treatment is granted, a duplicate copy of such document or transcript with the
confidential material deleted therefrom may be placed on the public record.

11. If any party receives a discovery request in any investigation or in any other proceeding or
matter that may require the disclosure of confidential material submitted by another party or third
party, the recipient of the discovery request shall promptly notify the submitter of receipt of such
request. Unless a shorter time is mandated by an order of a court, such notification shall be in
writing and be received by the submitter at least 10 business days before production, and shall
include a copy of this Protective Order and a cover letter that will apprise the submitter of its
rights hereunder. Nothing herein shall be construed as requiring the recipient of the discovery
request or anyone else covered by this Order to challenge or appeal any order requiring
production of confidential material, to subject itself to any penalties for non-compliance with any
such order, or to seek any relief from the Administrative Law Judge or the Commission. The
recipient shall not oppose the submitter’s efforts to challenge the disclosure of confidential
material. In addition, nothing herein shall limit the applicability of Rule 4.11(e) of the
Commission’s Rules of Practice, 16 CFR 4.11(e), to discovery requests in another proceeding
that are directed to the Commission.

12. At the time that any consultant or other person retained to assist counsel in the preparation of
this action concludes participation in the action, such person shall return to counsel all copies of
documents or portions thereof designated confidential that are in the possession of such person,
together with all notes, memoranda or other papers containing confidential information. At the
conclusion of this proceeding, including the exhaustion of judicial review, the parties shall return
documents obtained in this action to their submitters, provided, however, that the Commission’s
obligation to return documents shall be governed by the provisions of Rule 4.12 of the Rules of
Practice, 16 CFR 4.12.

13. The provisions of this Protective Order, insofar as they restrict the communication and use of
confidential discovery material, shall, without written permission of the submitter or further
order of the Commission, continue to be binding after the conclusion of this proceeding.
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June 18, 2024 -

June 26, 2024 -

June 27, 2024 -

July 9, 2024 -

July 26, 2024 -

August 6, 2024 -

August 7, 2024 -

SCHEDULING ORDER

Complaint Counsel serves preliminary proposed witness list (not
including experts) with a brief summary of the proposed testimony.

Respondents serve preliminary proposed witness list (not including
experts) with a brief summary of the proposed testimony.

Parties file Joint Status Report #1.

Deadline for parties to serve document requests, interrogatories,
and subpoenas, except for discovery for purposes of authenticity
and admissibility of exhibits.

Complaint Counsel serves proposed expert witness list.

Deadline for parties to serve requests for admissions, except for
requests for admissions for purposes of authenticity and
admissibility of documents.

Close of fact discovery, except for discovery permitted under Rule
3.24(a)(4), depositions of experts, and discovery for purposes of

authenticity and admissibility of exhibits.

Respondents serve proposed expert witness list.





August 13, 2024

August 21, 2024

August 27, 2024

August 28, 2024

August 29, 2024

August 30, 2024
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Complaint Counsel serves expert witness reports.

Complaint Counsel serves final proposed witness and exhibit lists,
including depositions, copies of all proposed exhibits (except for
demonstrative, illustrative or summary exhibits and expert related
exhibits), the basis of admissibility for each proposed exhibit, and
a brief summary of the testimony of each witness. Complaint
Counsel’s final proposed witness list shall include no more than
twenty-five fact witnesses. Up to fifteen witnesses may appear on
Complaint Counsel’s final proposed witness list regardless of
whether that witness appeared on Complaint Counsel’s preliminary
proposed witness list, subject to the restrictions described in
Additional Provision 18.

Complaint Counsel provides the Administrative Law Judge (ALJ)
with courtesy copies of final proposed witness and exhibit lists, the
basis of admissibility for each proposed exhibit, and a brief
summary of the testimony of each witness, including expert
witnesses.

Respondents serve expert witness reports. Respondents’ expert
reports shall include (without limitation) rebuttal, if any, to
Complaint Counsel’s expert witness report(s).

Respondents serve final proposed witness and exhibit lists,
including depositions, copies of all proposed exhibits (except for
demonstrative, illustrative or summary exhibits and expert related
exhibits), the basis of admissibility for each proposed exhibit, and
a brief summary of the testimony of each witness. Respondents’
final proposed witness list shall include no more than twenty-five
fact witnesses. Up to fifteen witnesses may appear on
Respondents’ final proposed witness list regardless of whether that
witness appeared on Respondents’ preliminary proposed witness
list, subject to the restrictions described in Additional Provision 18.

Respondents provide the ALJ with courtesy copies of final
proposed witness and exhibit lists, the basis of admissibility for
each proposed exhibit, and a brief summary of the testimony of
each witness, including expert witnesses.

Parties file Joint Status Report #2.

Parties intending to offer confidential materials of an opposing
party or non-party as evidence at the hearing must provide





September 6, 2024 -

September 10, 2024 -

September 12, 2024 -

September 13, 2024 -

September 16, 2024 -

September 20, 2024 -
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notice to the opposing party or non-party, pursuant to 16 C.F.R.
§ 3.45(b).!

Complaint Counsel to identify rebuttal expert witness(es) and serve
rebuttal expert witness report(s). Any such reports are to be limited
to rebuttal of matters set forth in Respondents’ expert witness
reports. If material outside the scope of fair rebuttal is presented,
Respondents will have the right to seek appropriate relief (such as
striking Complaint Counsel’s rebuttal expert witness report(s) or
seeking leave to submit surrebuttal expert witness report(s) on
behalf of Respondents).

Deadline to file motions for in camera treatment of proposed
trial exhibits. See Additional Provision 16.

Deadline for parties to file motions in /imine to preclude
admission of evidence. See Additional Provision 17.

Deadline for parties to depose expert witnesses (including rebuttal
expert witnesses) and exchange expert-related proposed exhibits.

Parties exchange objections to final proposed witness lists and
exhibit lists, serving courtesy copies on the ALJ. Parties are to
review the Commission’s Rules on the admissibility of evidence
before filing objections to exhibits and only raise objections that
are necessary and valid.

Deadline for parties to file responses to motions in limine to
preclude admission of evidence.

Deadline for parties to file responses to motions for in camera
treatment of proposed exhibits.

Complaint Counsel files pretrial brief supported by legal authority.
Parties exchange proposed stipulations as to law, facts, the

admissibility of proposed exhibits, and the expertise of any expert
witnesses.

! Appendix A to Commission Rule 3.31, the Standard Protective Order, states that if a party or third party wishes in
camera treatment for a document or transcript that a party intends to introduce into evidence, that party or third
party shall file an appropriate motion with the Administrative Law Judge within five days after it receives notice of a
party’s intent to introduce such material. Commission Rule 3.45(b) states that parties who seek to use material
obtained from a third party subject to confidentiality restrictions must demonstrate that the third party has been
given at least ten days’ notice of the proposed use of such material. To resolve this apparent conflict, this Scheduling
Order requires that the parties provide at least ten days’ notice to the opposing party or third parties to allow for the
filing of motions for in camera treatment.
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September 23, 2024 - Respondents file pretrial brief supported by legal authority.
September 24, 2024 - Final prehearing conference begins at 10:00 a.m. Eastern Time.

The parties shall meet and confer prior to the final prehearing
conference regarding trial logistics and proposed stipulations as to
law, facts, admissibility of exhibits, and expertise of any expert
witnesses. To the extent the parties have agreed to stipulate to any
issues of law, facts, admissibility of exhibits, and/or expertise of
any expert witnesses, the parties shall prepare a list of such
stipulations and submit a copy of the stipulations to the ALJ one
business day prior to the final prehearing conference. At the final
prehearing conference, the parties’ list of stipulations shall be
marked as “JX1” and signed by each party, and the list shall be
offered into evidence as a joint exhibit. No signature by the ALJ is
required. Any subsequent stipulations may be offered as agreed to
by the parties.

Also at the final prehearing conference, the parties may present
any objections to the final proposed witness lists and proposed
exhibits. All proposed exhibits will be admitted or excluded to the
extent practicable. To the extent the parties agree to the
admissibility of proposed exhibits, the parties shall prepare a list
identifying each proposed exhibit to which admissibility is
stipulated, which shall be offered into evidence as a joint exhibit
marked as “JX2” and signed by each party. No signature by the
ALJ is required.

September 25, 2024 - Evidentiary Hearing begins at 10:00 a.m. Eastern Time.

ADDITIONAL PROVISIONS
Filings

1. For all papers that are required to be filed with the Office of the Secretary, the
parties shall serve a courtesy copy on the Office of the Administrative Law Judges (OALJ) by
email to: oalj@ftc.gov. The courtesy copy should be transmitted at or shortly after the time of
any electronic filing with the Office of the Secretary. Courtesy copies must be transmitted to the
OALJ directly and the FTC E-filing system shall not be used for this purpose. Certificates of
service for any pleading shall not include the OALJ email address, or the email address of any
OALJ personnel, but rather shall designate only 600 Pennsylvania Ave., NW, Rm. H-110,
Washington, DC, 20580 as the place of service. The subject line of all electronic submissions
to oalj@ftc.gov shall set forth the docket number, case name, and title of the
submission. The parties are not required to serve a courtesy copy on the OALJ in hard copy,
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except upon request. Discovery requests and discovery responses are to be exchanged between
the parties and shall not be submitted to the OALJ.

2. The parties shall serve each other by email and shall include “Docket 9429
in the subject line. All attached documents shall be in .pdf format. In the event that service by
email is not possible, the parties may serve each other through any method authorized under the
Commission’s Rules of Practice.

3. Each pleading that cites to an unpublished opinion(s) or opinion(s) not available
on LEXIS or WESTLAW shall include a copy of such opinion(s) as an exhibit.

4. Each motion (other than a motion to dismiss, motion for summary decision, or
a motion for in camera treatment) shall be accompanied by a separate signed statement
representing that counsel for the moving party has conferred in good faith with opposing counsel
in an effort to resolve the issues raised by the motion, describing those efforts. In addition,
pursuant to Rule 3.22(g), for each motion to quash filed pursuant to § 3.34(c), each motion to
compel or determine sufficiency pursuant to § 3.38(a), or each motion for sanctions pursuant to
§ 3.38(b), the required signed statement must also recite the date, time, and place of each
conference between counsel and the names of all parties participating in each such conference.
Motions that fail to include such separate statement may be denied on that ground.

5. By signing and presenting a pleading, written motion, or other filing, an attorney
or pro se litigant certifies that either: (1) no portion of the filing was drafted by generative
artificial intelligence (“AI”) (such as ChatGPT, Microsoft Copilot, Harvey.Al, or Google
Gemini), or (2) any language in the filing that was drafted by generative Al was checked for
accuracy by human attorneys or paralegals using printed legal reporters and/or online legal
databases. Any filing that fails to comply with these mandatory certification requirements may
be stricken on that ground.

6. In relevant part, Rule 3.22(c) states:

All written motions shall state the particular order, ruling, or action desired and
the grounds therefor. Memoranda in support of, or in opposition to, any
dispositive motion shall not exceed 10,000 words. Memoranda in support of, or in
opposition to, any other motion shall not exceed 2,500 words. Any reply in
support of a dispositive motion shall not exceed 5,000 words and any reply in
support of any other motion authorized by the Administrative Law Judge or the
Commission shall not exceed 1,250 words.

If a party chooses to submit a motion without a separate memorandum, the word count limits of
3.22(c) apply to the motion. If a party chooses to submit a motion with a separate memorandum,
absent prior approval of the ALJ, the motion shall be limited to 750 words and the word count
limits of 3.22(¢) apply to the memorandum in support of the motion. This provision applies to all
motions filed with the ALJ, including those filed under Rule 3.38.

7. 1If papers filed with the Office of the Secretary contain in camera or confidential
material, the filing party shall mark any such material in the complete version of their submission
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with {bold font and braces}. 16 C.F.R. § 3.45(e). Parties shall be aware of the rules for filings
containing such information, including 16 C.F.R. § 4.2.

Discovery

8. Each party is limited to serving on each opposing party: fifty requests for
production of documents, including all discrete subparts; twenty-five interrogatories, including
all discrete subparts; and twenty requests for admissions, including all discrete subparts, except
that there shall be no limit on the number of requests for admission for authentication and
admissibility of exhibits. There is no limit to the number of sets of discovery requests the parties
may issue, so long as the total number of each type of discovery request, including all subparts,
does not exceed these limits.

9. Any discovery obtained in this proceeding may be used in related federal court
litigation, and vice versa. Any discovery taken in this administrative proceeding shall be non-
duplicative of the discovery taken in the federal court preliminary injunction proceeding. No
individual or entity deposed in one action may be re-deposed in the other, except that expert
witnesses may be re-deposed in this proceeding to the extent their reports in this proceeding
include opinions not set forth in their reports from the federal court proceeding. The parties
preserve all rights to object to the admissibility of evidence.

10. The parties will serve any objections to document requests within ten business
days of service of the request, and they will meet and confer to attempt to resolve any disputes
and to discuss timing of production within three business days of the objections being served.
The party responding to document requests will make a good-faith effort to produce responsive
documents as expeditiously as possible, including by making productions on a rolling basis.

11. Compliance with the scheduled close of discovery requires that the parties serve
subpoenas and discovery requests sufficiently in advance of the discovery cut-off date and that
all responses and objections will be due on or before that date, unless otherwise noted. Any
motion in this administrative proceeding to compel responses to discovery requests or to seek
certification of a request for court enforcement of a non-party subpoena shall be filed within
thirty days of service of the responses and/or objections to the discovery requests or within
twenty days after the close of discovery, whichever first occurs; except that, where the parties
have been engaging in negotiations over a discovery dispute, including negotiations with any
non-party with regard to a subpoena, the deadline for the motion to compel shall be within five
business days of reaching an impasse.

12. One Rule 3.33(c) deposition notice of each Respondent shall be permitted.
Depositions of all individuals designated as representatives for purposes of a 3.33(c) deposition
notice shall count as one deposition for purposes of this paragraph, even if the noticed entity
designates multiple individuals to provide testimony. The parties shall consult and coordinate the
time and place of the deposition prior to confirming any deposition. The parties shall use
reasonable efforts to reduce the burden on witnesses noticed for depositions and to accommodate
witness schedules. The deposition of any person may be recorded by video, provided that the
deposing party notifies the deponent and all parties of its intention to record the deposition by
video at least five days in advance of the deposition. Except as otherwise provided in this

6





PUBLIC

paragraph, no deposition, whether recorded by video or otherwise, may exceed a single, seven-
hour day, unless otherwise agreed to by the parties or ordered by the ALJ. The parties will agree
upon and submit to the ALJ a remote deposition protocol.

13. The parties shall serve upon one another, at the time of issuance, copies of all
subpoenas duces tecum and subpoenas ad testificandum. For subpoenas ad testificandum, the
party seeking the deposition shall consult with the other parties before the time and place of the
deposition is scheduled. Unless the parties otherwise agree, at the request of any party, the time
and allocation for a non-party deposition that has been cross-noticed shall be divided evenly
between each side. If both Complaint Counsel and Respondents notice any non-party fact
deposition (including any Rule 3.33(c) deposition), the seven hours of record time will be
divided equally between the sides. Unused time in any side’s allocation of deposition time shall
not transfer to the other side. To the extent a deposition involves a non-party and is not cross-
noticed, the party who did not notice the deposition will have thirty minutes available to them
and the party seeking the deposition will have six hours and thirty minutes.

14. Every documentary subpoena to a non-party shall include a cover letter requesting
that (1) the non-party Bates-stamp each document with a production number and any applicable
confidentiality designation prior to producing it and (2) the non-party provide to the other parties
copies of all productions at the same time as they are produced to the requesting party. If a non-
party fails to provide copies of productions to both sides, within three business days of receiving
the documents, the requesting party shall produce all materials received pursuant to the non-party
subpoena, as well as all materials received voluntarily in lieu of a subpoena, including
declarations or affidavits obtained from a non-party. If a party serves a non-party subpoena for
the production of documents or electronically stored information and a subpoena commanding
attendance at a deposition, the deposition date must be at least seven calendar days after the
original return date for the document subpoena, unless a shorter time is required by unforeseen
logistical issues in scheduling the deposition, or a non-party produces those documents at the
time of the deposition, as agreed to by all parties involved.

15. A party that obtains a declaration, note of support, or affidavit from a party or non-
party witness will promptly produce it to the other party(ies), and in any event not later than (1)
three business days before the party or non-party is scheduled to be deposed and (2) seven
calendar days before the end of fact discovery. Declarations, notes of support, or affidavits
produced after this date shall not be admitted into evidence or used in the administrative
proceeding except upon a showing of good cause. The parties reserve all rights and objections
with respect to the use and/or admissibility of any declaration, note of support, or affidavit.
No declaration, note of support, or affidavit will be admitted unless a fair opportunity was
available to depose the declarant.

Motions

16. If a party intends to offer confidential materials of an opposing party or non-party
into evidence at the hearing, in providing notice to such non-party, the party is required to inform
each non-party of the strict standards for motions for in camera treatment for evidence to be
introduced at trial. 16 C.F.R. § 3.45; In re Otto Bock Healthcare North American, 2018 WL
3491602 at *1 (July 2, 2018); In re 1-800 Contacts, Inc., 2017 FTC LEXIS 55 (Apr. 4, 2017).
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Motions must be supported by a declaration or affidavit by a person qualified to explain the
confidential nature of the documents. /n re 1-800 Contacts, Inc., 2017 FTC LEXIS 55 (Apr.4,
2017); In re North Texas Specialty Physicians, 2004 FTC LEXIS 66 (Apr. 23, 2004). Each party
or non-party that files a motion for in camera treatment shall provide one copy of the documents
for which in camera treatment is sought to the ALJ.

17. Motions in limine are strongly discouraged. Motion in limine refers “to any
motion, whether made before or during trial, to exclude anticipated prejudicial evidence before
the evidence is actually offered.” In re Daniel Chapter One, 2009 FTC LEXIS 85, *18-20 (Apr.
20, 2009) (citing Luce v. United States, 469 U.S. 38, 40 n.2 (1984)). Evidence should be
excluded in advance of trial on a motion in limine only when the evidence is clearly inadmissible
on all potential grounds. /d. (citing Hawthorne Partners v. AT&T Technologies, Inc., 831 F.
Supp. 1398, 1400 (N.D. I11. 1993); SEC v. U.S. Environmental, Inc., 2002 U.S. Dist. LEXIS
19701, at *5-6 (S.D.N.Y. Oct. 16, 2002)). Moreover, the risk of prejudice from giving undue
weight to marginally relevant evidence is minimal in a bench trial such as this where the ALJ is
capable of assigning appropriate weight to evidence.

Witnesses

18. The final proposed witness lists shall represent counsel’s good faith designation of
all potential witnesses who the parties reasonably expect may be called upon in their case-in-
chief. A general designation that a party reserves the right to call anyone on the opposing party’s
witness list is insufficient. A party shall promptly notify the opposing party of changes to witness
lists to facilitate completion of discovery within the dates of this Scheduling Order. The final
proposed witness lists may include up to fifteen witnesses not listed in the preliminary proposed
witness lists, provided that any witness not appearing on a preliminary proposed witness list
must have been deposed.

19. If any party wishes to offer a rebuttal witness other than a rebuttal expert
witness, the party shall file a request in writing in the form of a motion to request a rebuttal
witness. That motion shall be filed as soon as possible after the testimony sought to be rebutted is
known and shall include: (a) the name of any witness being proposed (b) a detailed description of
the rebuttal evidence being offered; (c) citations to the record, by page and line number, to the
evidence that the party intends to rebut; and (d) shall demonstrate that the witness the party seeks
to call has previously been designated on its witness list or adequately explain why the requested
witness was not designated on its witness list.

20. Witnesses shall not testify to a matter unless evidence is introduced sufficient to
support a finding that the witness has personal knowledge of the matter. F.R.E. 602.

21. Witnesses not properly designated as expert witnesses shall not provide opinions
beyond what is allowed in F.R.E. 701.

22. The parties are required to comply with Rule 3.31A and with the following:

(a) At the time an expert is first listed as a witness by a party, that party shall
provide to the other parties:
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(1) Materials fully describing or identifying the background and qualifications of the
expert, all publications authored by the expert within the preceding ten years, and all prior cases
in which the expert has testified or has been deposed within the preceding four years; and

(i1) Transcripts of such testimony in the possession, custody, or control of the
producing party or the expert, except that transcript sections that are under seal in a separate
proceeding need not be produced.

(b) At the time an expert witness report is produced, the producing party shall provide to
the other parties all documents and other written materials relied upon by the expert in
formulating an opinion in this case, subject to the provisions of paragraph (g) below, except that
documents and materials already produced in the case need only be listed by Bates number.

(c) It shall be the responsibility of a party designating an expert witness to ensure that
the expert witness is reasonably available for deposition in keeping with this Scheduling Order.
Unless otherwise agreed to by the parties or ordered by the ALJ, expert witnesses shall be
deposed only once and each expert deposition shall be limited to one day for seven hours.

(d) Each expert witness report shall include a complete statement of all opinions to be
expressed and the basis and reasons therefor; the data or other information considered by the
expert witness in forming the opinions; any exhibits to be used as a summary of or support for
the opinions; the qualifications of the expert; and the compensation to be paid for the study and
testimony.

(e) A party may not discover facts known or opinions held by an expert witness who has
been retained or specially employed by another party in anticipation of this litigation or
preparation for hearing and who does not provide an expert report or will not act as a testifying
expert.

(f) At the time of service of the expert witness reports, a party shall provide opposing
counsel:

(1) A list of all commercially-available computer programs used by the expert
witness in the preparation of the report;

(i1) A copy of all data sets used by the expert witness, in native file format and
processed data file format; and

(ii1) All customized computer programs used by the expert witness in the preparation
of the report or necessary to replicate the findings on which the expert witness’ report is based.

(g) Expert witnesses’ disclosures and reports shall comply in all respects with Rule
3.31A, except that neither side must preserve or disclose:

(1) Any form of communication or work product shared between any of the parties’
counsel and their expert witness(es), or between any of the expert witnesses themselves;

(i1) Any form of communication or work product shared between an expert witness
and persons assisting the expert witness;
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(i11) An expert witness’ notes, unless they constitute the only record of a fact or an
assumption relied upon by the expert witness in formulating an opinion in this case;

(iv) Drafts of expert witness reports, analyses, or other work product; or

(v) Data formulations, data runs, data analyses, or any database-related operations
not relied upon by the expert witness in the opinions contained in the expert witness’ report.

23. If the expert witness reports prepared for either party contain confidential
information that has been granted in camera treatment, the party shall prepare two versions of its
expert witness report(s) in accordance with Additional Provision 7 of this Scheduling Order and
16 C.F.R. § 3.45(e).

24. An expert witness’s testimony is limited to opinions contained in that expert
witness’ report provided to the opposing party. No opinion will be considered, even if included
in an expert report, if the underlying and supporting documents and information have not been
properly provided to the opposing party. Unless an expert witness is qualified as a fact witness,
an expert witness shall provide opinion testimony; expert testimony is not considered for the
purpose of establishing the underlying facts of the case.

Proceedings

25. In the event that the evidentiary hearing in this matter is conducted remotely by
video conference, in advance of the hearing, the parties may take expert depositions for the
purpose of perpetuating trial testimony (i.e., a trial deposition) and submit such trial testimony as
an exhibit in lieu of presenting the expert’s live testimony at the hearing. This trial deposition
may be conducted in addition to any deposition of an expert witness for purposes of discovery
(discovery deposition). Although a party may submit trial depositions in lieu of live video
testimony at trial for all expert witnesses in the case, a party may elect to conduct trial
depositions for all or fewer than all experts.

26. The final exhibit lists shall represent counsel’s good faith designation of all trial
exhibits other than demonstrative, illustrative, or summary exhibits. Additional exhibits may be
added after the submission of the final exhibit lists only by consent of all parties, or, if the parties
do not consent, by an order of the ALJ upon a showing of good cause.

27. Properly admitted deposition testimony and properly admitted investigational
hearing transcripts are part of the record and need not be read in open court. Videotape
deposition excerpts that have been admitted in evidence may be presented in open court only
upon prior approval by the ALJ.

28. The parties shall provide to one another, the ALJ, and the court reporter at least
forty-eight hours in advance, not including weekends and holidays, a list of all witnesses to be
called on each day of the hearing, subject to possible delays or unforeseen circumstances.

Exhibits

29. The parties shall provide one another with copies of any demonstrative, illustrative
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or summary exhibits (other than those prepared for cross-examination) twenty-four hours before
they are used with a witness.

30. Complaint Counsel’s exhibits shall bear the designation “PX,” Respondents’
exhibits shall bear the designation “RX,” and joint exhibits shall bear the designation “JX,” or
some other appropriate designation. Complaint Counsel’s demonstrative exhibits shall bear the
designation “PXD” and Respondents’ demonstrative exhibits shall bear the designation “RXD,”
or some other appropriate designation. If demonstrative exhibits are used with a witness, the
exhibit will be marked and referred to for identification only. Any demonstrative exhibits
referred to by any witness may be included in the trial record, but they are not part of the
evidentiary record and may not be cited to support any disputed fact. Both sides shall number the
first page of each exhibit with a single series of consecutive numbers. When an exhibit consists
of more than one page, each page of the exhibit must bear a consecutive control number or some
other consecutive page number.

31. At the final prehearing conference, counsel will be required to introduce all
exhibits they intend to introduce at trial. The parties shall confer and eliminate duplicative
exhibits in advance of the final prehearing conference and, if necessary, during trial. To that end,
the parties shall agree in advance of the final prehearing conference to the identification of joint
exhibits. Counsel shall contact the court reporter regarding submission of exhibits.

Page Limitations

32. Pretrial briefs shall not exceed fifty pages per side, post-trial initial briefs
shall not exceed seventy-five pages per side, post-trial reply briefs shall not exceed fifty pages
per side, and post-trial initial findings of fact and conclusions of law shall not exceed one
hundred pages per side, unless otherwise agreed to by the parties or ordered by the ALJ.

Other

33. For the avoidance of doubt, any provision contained herein can be amended upon
an order of the ALJ upon a showing of good cause. The parties may also modify discovery and
expert disclosure deadlines by agreement.

ORDERED: Dania L. Ayonbi

Dania L. Ayoubi
Administrative Law Judge

Date: May 16, 2024
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Tapestry, Inc., and DOCKET NO. 9429
Capri Holdings Limited,

Respondents.

N N N N N N N N

DECLARATION OF TODD SUKO IN SUPPORT OF NON-PARTY THE REALREAL,
INC.’S CONSENT MOTION FOR IN CAMERA TREATMENT

I, Todd Suko, hereby declare as follows:

1. I am the Chief Legal Officer and Secretary of The RealReal, Inc. (“TRR”). I
make this declaration in support of Non-Party The RealReal, Inc.’s Consent Motion for /n
Camera Treatment (the “Motion”). I have personal knowledge of the matters stated herein and,
if called upon to do so, could competently testify about them.

2. I have reviewed and am familiar with the document TRR produced in the matter
of Federal Trade Commission v. Tapestry, Inc., et al., No. 1:24-cv-03109-JLR (S.D.N.Y. 2024) in
response to subpoenas from Tapestry, Inc. (“Tapestry”) and the Federal Trade Commission
(“FTC”). Given my position at TRR, I am familiar with the type of information contained in the
document at issue and its competitive significance to TRR. Based on my review of the
document, my knowledge of TRR’s business, and my familiarity with the confidentiality
protection afforded this type of information by TRR, I submit that the disclosure of this
document to the public and to competitors of TRR would cause serious competitive injury to
TRR.

3. TRR began in 2011 as a start-up company and is now the world’s largest and most

trusted resource for authenticated luxury resale. TRR is a leader in the market for luxury
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consignment, providing a safe, secure, and reliable platform for the resale of high-end clothing,
handbags, fine jewelry and watches, art, and home items. TRR’s mission is to enable more
people to own and appreciate luxury while maximizing the value of their investments.

4. TRR has multiple physical locations across the United States, including in New
York, Greenwich, Chicago, Dallas, Los Angeles, Palo Alto, Marin, Palm Beach, Newport Beach,
and San Francisco. TRR provides both an online and a brick-and-mortar platform where
consumers-turned consignors can sell and buy secondhand luxury items from hundreds of
brands. TRR does not produce or manufacture the products it sells; rather, it functions as a
marketplace and service for consumers to consign and resell their secondhand luxury items.

5. Counsel for Tapestry and the FTC have informed TRR that they intend to use the
documents that TRR produced in response to the subpoenas as evidence at the administrative
hearing in this matter. TRR’s document production contains sensitive and confidential business
information. As described in the motion, TRR seeks permanent in camera protection of the

following document:

Exhibit Document Date Beginning Bates Ending Bates
No. Title/Description No. No.
PX3190 The RealReal TRR-TAP-000001 | TRR-TAP-
Spreadsheet: Data 000001
6. The document at issue consists of an Excel spreadsheet containing over one

million rows of data concerning every single handbag sold by TRR for under $10,000 from
January 1, 2019 to July 10, 2024. Specifically, the spreadsheet contains the following
information on a per-unit basis: price, discount (if any), gross sales, commission paid to
consignor, total “take” by TRR, designer name, handbag name, handbag condition, and customer

location by state and country.
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7. TRR keeps this detailed level of information in strict confidence, as it is of
competitive significance to TRR. Internally, only relatively few employees have access to the full
set of information in TRR’s production. Those employees are primarily higher-level employees
in corporate management and members of TRR’s internal data science team. All TRR systems
and data are protected by two-factor authentication.

8. TRR does not make this information at this level of specificity available to its
competitors or customers, and TRR does not share this information with non-TRR personnel in
the ordinary course of business. Only individual consignors can view the list and/or sale price for
the items they have consigned, the discount applied (if any), and the commission they earned.
That data is not publicly available in the aggregate or in any other form. And while product
descriptions including condition are made available in listings on TRR’s website, such
information is not publicly available in aggregate. Individual listings of sold items, including the
sale price for those items, remain on the website for a short period of time; TRR employs an anti-
bot technology that prevents competitors from scraping this data to attempt to create an
approximation of the data that TRR produced.

0. Disclosure of this data set as a whole would be extremely damaging to TRR’s
business and a gold mine for TRR’s competitors. It would give competitors valuable insight into
how TRR prices items. TRR has devoted significant resources to developing its pricing
methodologies, setting prices and discount levels, and determining appropriate levels of
commission to be paid to consignors. TRR has made especially significant investments in
developing pricing algorithms, which rely on the vast amount of sales data TRR has collected.
Accurate pricing allows TRR to “make the market” for secondhand luxury items, which is a key

competitive advantage. If a competitor were to gain access to this comprehensive data set, they
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could potentially reverse engineer TRR’s pricing algorithms. Public disclosure would also allow
TRR’s competitors to more effectively target TRR’s customers and consignors by undercutting
TRR’s pricing, discount, and commission practices.
10.  In sum, the release of the information in TRR’s spreadsheet would be of great
value to TRR’s competitors and suppliers, and highly detrimental to TRR’s business advantage.
1. When TRR produced the document at issue in response to the subpoenas in the
civil action, I directed outside counsel to ensure that the document’s confidentiality was
maintained. Specifically, I made sure that the document was designated “Highly Confidential —
Attorneys’ Eyes Only” pursuant to the Protective Order in the case. I did not want the document
to be shared even with employees at Tapestry. I also directed outside counsel to move 1o seal the
document in the Southern District of New York. That motion, which was filed on August 30,
2024, was granted on September 6, 2024.
12.  Tdeclare under penalty of perjury that the foregoing is true and correct. Executed
September 10, 2024 at San Francisco, California.

£/ /4//&

Todd Suko ™~
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