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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF THE ADMINISTRATIVE LAW JUDGES

In the Matter of

Tapestry, Inc.,

a corporation; Docket No. 9429

and

Capri Holdings Limited,
a corporation

RESPONDENTS’ OPPOSITION TO COMPLAINT COUNSEL’S MOTION IN LIMINE
TO EXCLUDE TESTIMONY OF KAREN GIBERSON

Less than three weeks ago, Complaint Counsel filed a more comprehensive version of the
same motion in limine in federal court. See Pl.’s Mot. to Exclude Testimony of Karen Giberson,
FTC v. Tapestry, Inc., No. 1:24-cv-03109 (S.D.N.Y. Aug. 26, 2024), ECF Nos. 170, 171.! One
week ago today, the Federal Court denied Complaint Counsel’s motion after oral argument. Ex.
A, Order (Sept. 6, 2021), id. ECF No. 321; Ex. B, Hr’g Tr. (Sept. 6, 2024) 62:2-4, id. The Federal
Court rejected Complaint Counsel’s arguments, holding that Ms. Giberson is qualified as an expert
and that her “expertise and testimony would be helpful to the trier of fact, the Court, to understand
the evidence or a fact at issue here.” Ex. B, Hr’g Tr. (Sept. 6, 2024) 64:12-65:19. Today, the
Federal Court accepted Ms. Giberson as an industry expert in the handbag industry and heard her

testimony. Complaint Counsel explicitly reserved its right to object to opinions that were outside

! Indeed, during a meet and confer on Monday, September 9, Complaint Counsel told

counsel for Respondents that Complaint Counsel would move on the same grounds as their prior
motion because the Federal Court ruling was not binding on this Court.
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the scope of her expertise. Unsurprisingly, Complaint Counsel made no such objection. That is
because her opinions are squarely within her area of expertise.
Further, this Court has instructed the parties:

Motions in limine are strongly discouraged. Motion in limine refers
“to any motion, whether made before or during trial, to exclude
anticipated prejudicial evidence before the evidence is actually
offered.” In re Daniel Chapter One, 2009 FTC LEXIS 85, *18-20
(Apr. 20, 2009) (citing Luce v. United States, 469 U.S. 38, 40 n.2
(1984)). Evidence should be excluded in advance of trial on a
motion in limine only when the evidence is clearly inadmissible
on all potential grounds. /d. (citing Hawthorne Partners v. AT&T
Technologies, Inc., 831 F. Supp. 1398, 1400 (N.D. Ill. 1993); SEC
v. U.S. Environmental, Inc., 2002 U.S. Dist. LEXIS 19701, at *5-6
(S.D.N.Y. Oct. 16, 2002)). Moreover, the risk of prejudice from
giving undue weight to marginally relevant evidence is minimal in
a bench trial such as this where the ALJ is capable of assigning
appropriate weight to evidence.

May 16, 2024 Scheduling Order 9 17 (emphasis added).

For the same reasons the Federal Court denied Complaint Counsel’s motion in limine in
Federal Court, this Court should deny Complaint Counsel’s motion here. Respondents’ opposition
to Complaint Counsel’s motion in the Federal Proceeding is attached. See Ex. C., Defs.” Opp. to
PL.’s Mot. to Exclude Testimony of Karen Giberson, F7C v. Tapestry, Inc., No. 1:24-cv-03109
(S.D.N.Y. Aug. 30, 2024), ECF No. 283.

Dated: September 13, 2024

Respectfully submitted,

/s/ David L. Johnson

David L. Johnson

Amanda P. Reeves

Ian R. Conner

Lindsey S. Champlin

Jennifer L. Giordano

Seung Wan (Andrew) Paik
Mary A. Casale

Christopher J. Brown
LATHAM & WATKINS LLP
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555 Eleventh Street, NW, Suite 1000
Washington, DC 20004
Telephone: (202) 637-2200
Facsimile: (202) 637-2201
David.johnson@lw.com
amanda.reeves@lw.com
ian.conner@lw.com
lindsey.champlin@lw.com
jennifer.giordano@lw.com
andrew.paik@Iw.com
mary.casale@lw.com
chris.brown@lw.com

Alfred C. Pfeiffer

Christopher S. Yates

LATHAM & WATKINS LLP

505 Montgomery Street, Suite 2000
San Francisco, CA 94111
Telephone: (415) 395-8240
Facsimile: (415) 395-8095
al.pfeiffer@lw.com
chris.yates@lw.com

Lawrence E. Buterman
LATHAM & WATKINS LLP
1271 Avenue of the Americas
New York, NY 10020
Telephone: (212) 906-1200
Facsimile: (212) 751-4864
lawrence.buterman@lw.com

Sean Berkowitz

LATHAM & WATKINS LLP

330 North Wabash Avenue, Suite 2800
Chicago, IL 60611

Telephone: (312) 876-7700

Facsimile: (312) 993-9767
sean.berkowitz@lw.com

Counsel for Respondent Tapestry, Inc.

/s/ Jonathan M. Moses
Jonathan M. Moses
Elaine P. Golin

Adam L. Goodman
Karen Wong
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Brittany A. Fish

51 West 52nd Street

New York, New York 10019
Telephone: (212) 403-1000
JMMoses@wlrk.com
EPGolin@wlrk.com
ALGoodman@wlrk.com
KWong@wlrk.com
BAFish@wlrk.com

Counsel for Respondent Capri Holdings Limited
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CERTIFICATE OF SERVICE

I hereby certify that on September 13, 2024, I filed the foregoing document electronically
using the FTC’s E-Filing System, which will send notification of such filing to:

April Tabor

Acting Secretary Federal Trade Commission
600 Pennsylvania Avenue, NW, Room H-113
Washington, DC 20580
ElectronicFilings@ftc.gov

The Honorable Dania L. Ayoubi
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Avenue, NW, Room H-110
Washington, DC 20580

I also certify that I caused the foregoing document to be served via email to as of September 10,
2024:

Complaint Counsel

U.S. Federal Trade Commission
Abby L. Dennis (adennis@ftc.gov)
Peggy Bayer Femenella (pbayerfemenella@ftc.gov)
Frances Anne Johnson (fjohnson@ftc.gov)
Timothy Singer (tsinger@ftc.gov)
Brandon Boxbaum (bboxbaum@ftc.gov)
Victoria Sims (vsims@ftc.gov)
Peter Colwell (pcolwell@ftc.gov)
Blake Risenmay (brisenmay@ftc.gov)
Andrew Lowdon (alowdon@ftc.gov)
Sarah Kerman (skerman@ftc.gov)
Kassandra DiPietro (kdipietro@ftc.gov)
Nicole Lindquist (nlindquist@ftc.gov)
Danielle Quinn (dquinn@ftc.gov)
Laura Antonini (lantonini@ftc.gov)

Counsel for Respondent Tapestry, Inc.

Latham & Watkins LLP
Amanda P. Reeves (amanda.reeves@lw.com)
Ian R. Conner (ian.conner@lw.com)
Lindsey S. Champlin (lindsey.champlin@lw.com)
Jennifer L. Giordano (jennifer.giordano@lw.com)
David L. Johnson (david.johnson@lw.com)
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Seung Wan (Andrew) Paik (andrew.paik@Iw.com)
Mary A. Casale (mary.casale@lw.com)

Christopher J. Brown (chris.brown@Iw.com)
Lawrence E. Buterman (lawrence.buterman@lw.com)
Al Pfeiffer (al.pfeiffer@lw.com)

Christopher S. Yates (chris.yates@lw.com)

Sean Berkowtiz (sean.berkowitz@lw.com)

Counsel for Respondent Capri Holdings Limited
Wachtell, Lipton, Rosen & Katz
Jonathan M. Moses (JMMoses@WLRK.com)
Elaine P. Golin (EPGolin@WLRK.com)
Damian G. Didden (DGDidden@WLRK.com)
Adam L. Goodman (ALGoodman@WLRK.com)
Karen Wong (KWong@WLRK.com)
Brittany A. Fish (BAFish@WLRK.com)
Martin J. Sicilian (MJSicilian@WLRK.com)
Jordan Cohen-Kaplan (JCKaplan@WLRK.com)

/s/ David L. Johnson
David L. Johnson
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EXHIBIT A
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

FEDERAL TRADE COMMISSION,
Plaintiff,

. Case No. 1:24-cv-03109 (JLR)
-against-

TAPESTRY, INC. and CAPRI HOLDINGS ORDER

LIMITED,
Defendants.

JENNIFER L. ROCHON, United States District Judge:

For the reasons stated on the record during the September 6, 2024 hearing, Plaintiff’s
motion to exclude the testimony of Karen Giberson is DENIED, Plaintiff’s motion to exclude
the testimony of the testimony of Jeff Gennette is DENIED, and Defendants’ motion to
exclude Dr. Loren Smith’s opinions regarding and relying upon his diversion analysis is
DENIED. The Clerk of Court is respectfully directed to close the motions pending at Dkts.
170, 175, and 184.

Additionally, for the reasons stated on the record during the September 6, 2024
hearing, the motions to seal filed in this case thus far are GRANTED. However, the Court
reiterates that as the case continues to progress, some of what has been filed under seal may
need to be unsealed. Specifically, the Court grants the following motions to seal and
respectively directs the Court to close the motions pending at Dkts. 120, 131, 134, 135, 136,

141, 143, 147, 150, 155, 164, 165, 166, 167, 169, 174, 179, 183, 188, 193, 194, 196, 200, 202,
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206, 209, 210, 211, 213, 214, 215, 216, 217, 219, 220, 221, 224, 227, 229, 231, 234, 238, 240,
245, 248, 249, 251, 254, 256, 262, 263, 267, 268, 270, 273, 274, 276, 278, 279, 284, 311, 315.

Dated: September 6, 2024
New York, New York

SO ORDERED.
JENNIFER‘L. ROCHON
United States District Judge
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1 UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
2 || e X
FEDERAL TRADE COMMISSION,
3
Plaintiff, New York, N.Y.
4
V. 24 Civ. 3109 (JLR)
5
TAPESTRY, INC., and CAPRI
6 HOLDINGS LIMITED,
7 Defendants.
—————————————————————————————— X Remote Hearing
8
September 6, 2024
9 10:05 a.m.
10 Before:
11 HON. JENNIFER L. ROCHON,
12 District Judge
13
14 APPEARANCES
15 FEDERAL TRADE COMMISSION
Attorneys for Plaintiff
16 BY: ABBY L. DENNIS
FRANCES ANNE JOHNSON
17 ANDREW LOWDON
VICTORIA SIMS
18
19 LATHAM & WATKINS, LLP
Attorneys for Defendant Tapestry, Inc.
20 BY: DAVID JOHNSON
ALFRED PFEIFFER
21 LAWRENCE BUTERMAN
JENNIFER GIORDANO
22
23 WACHTELL LIPTON ROSEN & KATZ
Attorneys for Defendant Capri Holdings Limited
24 BY: ELAINE GOLIN
ADAM GOODMAN
25 BRITTANY FISH

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1 (Case called)
2 THE COURT: Good morning, everyone. Let me put a few
3 things on the record first and then I will take appearances.
4 First, we are proceeding with this conference via
5 Microsoft Teams through videoconference. Conferences are
6 public proceedings even though we are holding it virtually and
7 therefore a listen-only line was noticed on the docket for
8 anyone who wishes to join. I understand we have many people on
9 the line. Please presume that this is an open forum.
10 As a -- on this line we also have my deputy, my court
11 clerk, as well as a court reporter who is transcribing these
12 proceedings. Depending on how long the proceedings go, we may
13 have to take a break for the court reporter to switch in and
14 out, but I will ask the court reporter to let me know how we
15 need to proceed at whatever point is necessary.
16 As a reminder, no one other than court personnel are
17 permitted to record, rebroadcast, or disseminate these
18 proceedings.
19 All right. Why don't we start with appearances. Who
20 do we have here from the FTC?
21 MS. DENNIS: Good morning, your Honor. Abby Dennis
22 for the Federal Trade Commission. With me in the room and on
23 camera are my colleagues Frances Anne Johnson and Andrew
24 Lowden. My colleague Victoria Sims is also joining remotely.
25 THE COURT: Terrific. Thank you.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1 And who do we have -- and, Ms. Dennis, will you be
2 taking lead here today?
3 MS. DENNIS: I will. My colleagues will be arguing
4 the Daubert motions, but I will handle everything else.
5 THE COURT: Okay. Thank you.
6 And then who do we have here for Tapestry.
7 ATTY 2: Good morning, your Honor.
8 MR. JOHNSON: Good morning, your Honor. This is David
9 Johnson, of Latham & Watkins, representing Tapestry, and I'm
10 joined today by my colleagues Al Pfeiffer, Jennifer Giordano,
11 and Larry Buterman.
12 THE COURT: Good morning, everyone.
13 And who is here for Capri.
14 MS. GOLIN: Good morning, your Honor. This is Elaine
15 Golin, from Wachtell Lipton, for Capri Holdings Limited. I am
16 joined here by my partner Adam Goodman and our colleague
17 Brittany Fish.
18 THE COURT: Terrific. Great. Thank you, everyone.
19 Let me just go over what we are going to cover here
20 today. I have several things on my list.
21 So, first, I would like to go over some housekeeping
22 issues and issues to deal with before we start the hearing on
23 Monday.
24 Secondly, I would like to talk about sealing, which I
25 think dovetails a little bit with some of the questions about

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1 how we are going to proceed in the hearing.
2 Third, I would like to go over the Daubert motions. I
3 will hear whatever the parties wish to add to the papers that
4 they have given me. So I will hear argument and anything else
5 you wish to present with respect to the Daubert motions.
6 Then we will talk about the joint September 4
7 submission. I think there is less to talk about there than I
8 had anticipated, given the submission from the parties as to
9 any prehearing determinations that they are requesting from me.
10 Then we will follow up a little bit on the August 28
11 letter that was sent to me and discuss that a bit.
12 So that is my agenda of items, and so I am going to
13 start with the housekeeping ones first just to get those out of
14 the way.
15 The hearing, as we all know, is going to take place in
16 Courtroom 20B. If we run out of seats in 20B, there will be an
17 overflow courtroom nextdoor in Courtroom 20C, where we will be
18 live streaming the hearing. Each side will be given one jury
19 room—one for Courtroom 20B and one for Courtroom 20C—where
20 you can keep your files. You can treat it as a workroom so you
21 don't have to cart things in and out. That will be yours for
22 the duration of the injunction proceedings. It will be opened
23 each day by 8:30 even though we are starting at 9:00 so that
24 you will have time to get to your things should you need them
25 and you can stay there until we lock it up the courtroom at

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1 night.
2 As a reminder, nobody is permitted to record or
3 rebroadcast or broadcast any of the proceedings that happen
4 live. We have received a lot of calls to chambers as to
5 whether there is going to be a live broadcast or dial-in to the
6 hearing. There will not be. That is not consistent with court
7 rules. Any member of the public who wishes to attend the
8 hearing is most welcome to attend in person, and we should have
9 enough space to accommodate everyone through the overflow
10 courtroom as well.
11 The next topic I have is witness sequestration. I
12 know the parties have an agreement about who can and cannot be
13 in the courtroom during different portions of testimony. I am
14 reiterating that it is the parties' obligation to make sure
15 that that is being abided by. I will not know who the
16 pertinent individuals are, so please do make sure that you are
17 self-policing that agreement between the parties, especially
18 since we have an overflow room, as well. So you will need to
19 make sure that the people who are supposed to be in the room
20 are in the room and the people who are not in the room.
21 If you have any witnesses that come and they are
22 waiting to be heard, they can sit in the jury rooms. The jury
23 rooms will not have the rebroadcast -- or the live stream of
24 the proceedings going on, so that will essentially be a closed
25 room where they can sit if they need to sit and await their

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1 testimony.
2 The parties are responsible in terms of technology,
3 for making sure their technology functions properly. I
4 understand that there are several people here today to do
5 run-throughs to make sure that everything is going to go
6 smoothly. I appreciate that. Please make sure that what you
7 are bringing works with our technology and that everyone is
8 familiar with the technology so that we don't slow anything up.
9 Our courtroom and I believe 20C, although I believe that will
10 be less important, but our courtroom has been recently upgraded
11 technology-wise, so we shouldn't have any glitches and it
12 should be just fine.
13 The microphones in the courtroom, the microphones in
14 the courtroom are going to be set to be off unless they are
15 turned on. That's not always the case in various courtrooms
16 and sometimes isn't even the case in my courtroom. But we are
17 going to turn off the default function of having them on
18 because if that's the case they may catch any whispers and
19 things like that and there are an awful lot of people here, and
20 it's being broadcast into another courtroom, so we just want to
21 make sure that what's meant to be said out loud are the only
22 things that are said out loud. But when they are on—and you
23 just push them on and a little red light comes on—they will
24 catch whatever is said. $So if anyone is discussing anything,
25 if you have a large team talking about anything and you don't

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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want it broadcasted on the microphone, please make sure that
you are very careful and the microphone is either off, you are
whispering very lightly or, even better, if you are staying
well away from the microphones.

The timing of the proceedings, the parties have agreed
and the Court has agreed the will have 45 minutes per side for
opening arguments followed by an evidentiary hearing of 20
hours per side. We are going to -- the Court will keep track
of time. I also expect that each side will track their time
closely. I don't anticipate that I will be able to give either
side additional time because I have a criminal trial that
starts the day after this proceeding, and I did arrange my
schedule based on the representations of the parties that they
agreed to limit themselves to 20 hours each. As I said, my law
clerk will keep track of each side's time daily. You should be
keeping track as well and please have a representative from
each side check in with my law clerk either during lunch or at
the end of the day to reconcile any time issues, and I will
provide the time at the end of each day so that we are all on
the same page.

As a reminder, we will start the evidentiary hearing
each day promptly at 9 a.m. We will have a 15-minute break at
11 a.m., an hour lunch from 1 to 2, during which I may have
other proceedings to attend to, and a 15-minute break around
3:00, and then we will generally finish at 5:00. Because I may

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1 have other proceedings at the lunchtime, I may ask you on
2 certain days to remove your items from the tables so that I can
3 have other parties come to the table during the lunch break and
4 I can do a proceeding. If that's not necessary, you won't need
5 to move your items, but on some days I can tell that you it
6 will be necessary.
7 With respect to finishing at 5 p.m., if there is an
8 issue and we need to run over Jjust a little bit I will try to
9 make accommodations for that just to make sure that we are on
10 schedule. But I run a pretty tight schedule. So when I say we
11 start at 9, we start at 9; when I say it's a 15-minute break,
12 it's a 15-minute break, it's not an around-15-minute break.
13 Now, something could happen, and certainly something could
14 happen on my end, and often does, where I am delayed a little
15 bit. But I'm going to try to make sure that that doesn't
16 happen, I'm going to ask you to make sure that that doesn't
17 happen, and we are going to use all of our time wisely.
18 And that goes for making sure that your witnesses are
19 ready. We are going to use the entire time from 9 to 5 for
20 this hearing. So if one witness ends at 4:45, that means
21 another witness needs to be ready to go at 4:45, even if we
22 only get a portion of that witness's testimony in. We are
23 going to use the most of our 9-to-5 period. I am also happy to
24 meet with the parties at 8:30 on any days if we find that there
25 is an issue that we need to talk about before we start the

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1 evidentiary portion of the preliminary injunction hearing.

2 I will put as many chairs around the table for

3 plaintiff and defendants as we can, and there will be a row of

4 chairs behind defense table because I anticipate we may have

5 even more attorneys for defendants since we have two defendants

6 there. But you can configure yourself when you arrive on

7 Monday. The courtroom will be open by 8:30 on Monday, sSo you

8 can get yourself ready before we start at 9:00.

9 Setting aside the question of sealing and those kinds
10 of proceedings that we are going to talk about in a minute, any
11 questions about logistics that we have just gone over? Let me
12 start with Ms. Dennis. Any questions?

13 MS. DENNIS: No, your Honor. Thank you.

14 THE COURT: Okay. Mr. Johnson, any questions?

15 MR. JOHNSON: No, your Honor. Thank you.

16 THE COURT: And Ms. Golin?

17 MS. GOLIN: No, your Honor. Thank you very much.

18 All right. ©Now talking about sealing, there have

19 been, I would say, an immense amount of sealing requests thus
20 far in this case, and so what I am going to do is to grant

21 those sealing motions regarding the items that have already
22 been filed in an order that I am going to put out after this
23 proceeding, but I do want to give the parties some guidance
24 moving forward. As you know and as I am sure you understand,
25 under cases like Lugosch, there is a heightened presumption of

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1 public access for judicial documents under that case. So
2 certain information that's currently filed under seal may end
3 up being critical for the Court's determination in adjudicating
4 this matter and that means, as the case progresses, some of
5 what I am going to allow to be filed under seal now may need to
6 become unsealed. I just don't know until I know exactly what's
7 going to become the basis for my judicial determination here.
8 For example for plaintiff's brief in support of their
9 motion for preliminary injunction, they have redacted purported
10 total market shares held by Kate Spade, Coach, Michael Kors,
11 and HHI held by these companies in the proposed market. I'm
12 going to assume that those figures are going to be critical to
13 the Court's analysis, so we need to determine how we are going
14 to treat those in the future.
15 Another example, the defendants, in the defendants'
16 opposition to plaintiff's motion for the PI, defendant's
17 redacted their assertions about consumers viewpoints on
18 particularities of manufacturing practice as well as
19 generalized pricing information of handbags sold by defendants'
20 own brands and, again, these may end up being central to the
21 Court's analysis and may have to have some unsealing there.
22 That all being said, I also recognize the privacy interests of
23 third parties that weigh heavily in favor of sealing and even
24 as to some party documents that have commercially sensitive
25 confidential information that can merit seeing. But I am just
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saying now that I will seal for now but that may be revisited
as we move forward and determine what may need to be unsealed.

All right. $So now I want to talk a little bit about
how we are going to handle things in the hearing itself.

There may be some documents, especially in the context
of third-party documents, that may need -- that perhaps should
not be discussed in open court and need to be treated
separately. So I would like to hear from the parties as to how
you propose to move through the preliminary injunction hearing
to take into account some of this confidential information. I
know it's been done in different ways in different courts. I
want to know what the parties are going to propose here and
make we can talk about it a little bit. Let me start with you
Ms. Dennis.

MS. DENNIS: Thank you, your Honor.

We defer to the Court's preferences, but we submit the
courtroom should remain open as much as possible during this
proceeding. We are prepared to work with defendants and
nonparties to minimize the need to seal the courtroom, if at
all, during live testimony. We think we can do that through
redacting documents. We just got some redactions from
defendants last night. We can use code names. We can just
point to something in a document, say "you wrote that." We
want to try to work with defendants and the parties who will be
appearing live to make sure we don't seal the courtroom any
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1 more than we have to.
2 There are a number of witnesses, however, nonparties
3 who will be appearing via deposition video and for each one of
4 those parties, I think with the exception of one, they have
5 marked the entirety of their transcripts confidential. We
6 believe and I believe defense agree with us—we talked about
7 this yesterday—that those videos should be played in court.
8 But the FTC at least does not oppose the third-party motions to
9 seal that information and actually thinks that might be the
10 most efficient way to get through those videos is to sealing
11 the courtroom for the entirety of them. And I think there will
12 be, for the Court's information, five or six in the FTC's case
13 and we anticipate them all being under an hour.
14 THE COURT: Total under an hour?
15 MS. DENNIS: No, each witness.
16 THE COURT: Okay. Each witness is under an hour, so
17 it would be six hours of testimony, five to six hours.
18 MS. DENNIS: Correct. That's what we are
19 anticipating. We are in the process of winnowing down
20 designations with the defendants. That's what they are all
21 looking like at this point.
22 THE COURT: Okay. Thank you.
23 Let me hear, then, from defendants. But I will
24 comment before I do that I do also agree with trying to keep
25 the courtroom open absolutely as much as possible, and I think
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1 there are ways in which testimony can be presented in a way
2 that allows that especially obviously we don't have a jury,
3 it's me sitting up there, so you can point me to something
4 without having to say it out loud. I can see the documents in
5 front of me. We can probably deal with a lot of things that
6 may involve commercially sensitive information in a way that
7 keeps things flowing and open. So I appreciate that.
8 Mr. Johnson, your thought, please.
9 MR. JOHNSON: Yes, your Honor.
10 From Tapestry's perspective we are in agreement with
11 your Honor's approach and also with the approach that
12 Ms. Dennis presented there. We share the sentiment of trying
13 to keep the court open as much as possible for the live
14 testimony while also working, I think, creatively and
15 cooperatively on ways to protect some just narrow issues that
16 are particularly competitively sensitive that we are still
17 working through very cooperatively with the FTC and I'm
18 confident we can reach resolution on those.
19 THE COURT: All right. That sounds fine. That's
20 great.
21 Ms. Golin?
22 MS. GOLIN: I don't have anything to add, but I'm
23 going to ask Ms. Fish if she did. She is handling these issues
24 for us.
25 THE COURT: Thank you.
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Ms. Fish?

MS. FISH: Nothing further from us. Mr. Johnson
accurately described our position, as well.

THE COURT: I appreciate the parties working together.
I think we all have the same approach in mind in terms of
maximum transparency here, although I do recognize that there
will be some items that we are going to need to be creative
with and to make sure that we are not disclosing competitive
information. Okay, so we will do that. I think that sounds
like a good approcach. And maybe that's a reason that we should
all be here at 8:30 on Monday morning instead of 9:00 so we can
talk about if there is anything else that we need to discuss in
terms of logistics. So let's plan on 8:30. In fact, I'm going
to do a standing, so that the parties are always ready for it,
let's do a standing 8:30 so that everyone is ready for that
because then we can talk about if there is anything that's
going to happen that day with particular witnesses or
testimony, we will know about how we are going to treat it in
advance and don't need to take up the 9 to 5 time with that.
Okay. So we will talk more about that as we go, and I
appreciate everyone working together on that.

Okay. So then let's move to Daubert motions I have
the papers. I have reviewed them very closely. They are very
comprehensive, and I thank you for those.

I have three Daubert motions pending before me.
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1 Plaintiff moves to exclude the testimony, opinions, and report
2 of defendants' purported industry expert Karen Giberson.
3 Plaintiff also moves -- and that's at docket 171. Plaintiff
4 also moves to exclude the testimony, opinions, and report of
5 defendants' other purported industry expert Jeff Gennette at
6 Docket No. 176. And defendants move to exclude the opinions of
7 Dr. Loren Smith regarding and relying upon his diversion
8 analysis at Docket No. 185.
9 So I will hear first from -- let's hear first from
10 plaintiff regarding the two Daubert motions that the FTC has
11 filed. I will then hear from defendants in response to
12 plaintiffs' presentation. And then if there is anything that
13 plaintiff would like to add on reply, I am happy to hear that
14 as well. Know, of course, that I have read these materials
15 very closely, and as I am sure you also all know this is a
16 preliminary injunction hearing, so feel free to add whatever
17 you would like to add to these presentations.
18 Ms. Dennis.
19 MS. DENNIS: Your Honor, Ms. Johnson will be handling
20 our Daubert motion with respect to Ms. Giberson and Ms. Sims
21 will be handling it with respect to Mr. Gennette.
22 THE COURT: Okay. Why don't we do Ms. Giberson first.
23 MS. JOHNSON: Thank you, your Honor.
24 Frances Anne Johnson on behalf of the Federal Trade
25 Commission.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 09/13/2024 OSCAR NO. 611698 -PAGE Page 26 of 114 * PUBLIC *

16
0962FTC1 PUBLIC
1 I am happy to answer any questions the Court may have
2 regarding our motion to exclude the opinions, testimony, and
3 report of Karen Giberson.
4 As a threshold matter, Ms. Giberson testified during
5 her deposition that she reached her opinion about this matter
6 prior to reviewing any of the ordinary-course documents in this
7 case. She also testified that she did not rely on any
8 documents in reaching her opinion. They merely "fortified" the
9 opinions she had already reached. This is improper, as the
10 Court held in EEOC v. Bloomberg.
11 Defendants submit that Ms. Giberson is an industry
12 expert, but even industry experts must meet the standard under
13 Rule 702 and Daubert. Rule 702 requires that expert opinions
14 must be the product of reliable principles and methods and that
15 their opinions must reflect a reliable application of those
16 principles and methods even where the witness is claiming
17 expertise based on personal experience.
18 And an expert witness has to show their work. They
19 have to show how their experience led to their opinions. They
20 have to show how they reliably applied their methods and
21 principles to the facts in the case. That is what's missing
22 from Ms. Giberson's opinion and what distinguishes this case
23 from the cases concerning industry experts that defendants cite
24 in their opposition.
25 Under Rule 702 an expert witness must also help the
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1 Court understand the evidence or determine a fact at issue.
2 Defendants submit that Ms. Giberson will help the Court
3 understand the real world, but that is what fact witnesses are
4 for. Your Honor will hear from fact witnesses—Dboth
5 defendants' executives and nonparties—who will testify to the
6 facts at issue and who have personal knowledge about the
7 ordinary course documents in this case.
8 The FTC has noted our concerns with the timing and
9 process of how Ms. Giberson reached her conclusions. The
10 opinion is not based on a balanced and thorough review of the
11 documentary record. We have also noticed -- noted our concerns
12 with witness bias given the relationship between Ms. Giberson's
13 organization and defendants. Tapestry and its brands are
14 dues-paying members of the trade organization that Ms. Giberson
15 heads.
16 In sum, Ms. Giberson's report is a recitation of the
17 facts and the record as defendants would characterize them.
18 Courts in this district have rejected similar attempts to use
19 experts to present a summary of facts that the defendants wish
20 to argue are relevant to the decisions the fact-finder must
21 make at trial. As the Court said in FTC v. Vyera Pharma, this
22 is not proper expert testimony.
23 For those reasons, we would respectfully ask the Court
24 to exclude the testimony, opinions, and report of defendants'
25 purported industry expert, Karen Giberson.
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1 Thank you.
2 THE COURT: Thank you, Ms. Johnson.
3 Why wouldn't questions regarding any purported bias
4 that exist go to the weight of her testimony and be ample
5 fodder for cross-examination as opposed to excluding the
6 testimony?
7 MS. JOHNSON: Yes, your Honor.
8 And the FTC certainly stands prepared to vigorously
9 cross—examine Ms. Giberson and to present contrary evidence
10 during our case in chief. We would submit that even in a bench
11 proceeding the Court ultimately has to make a reliability
12 determination about an expert witness under 702, and we would
13 submit that proper time is now.
14 Thank you.
15 THE COURT: And why should I not hear this testimony
16 and then make any determinations regarding reliability or
17 whether there is an appropriate basis for her expertise in
18 terms of the industry and then make that determination later
19 since I'm not dealing with a jury here, it's just a preliminary
20 injunction hearing with only the court present?
21 MS. JOHNSON: Your Honor, we certainly agree that it
22 is within the Court's discretion to proceed that way should you
23 desire.
24 THE COURT: Okay. Thank you. Thank you, Ms. Johnson.
25 Excellent presentation.
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1 Who will be responding from defense counsel?
2 MS. GIORDANO: I will, your Honor. Jennifer Giordano,
3 from Latham & Watkins, on behalf of Tapestry.
4 I just wanted to start perhaps where Ms. Johnson left
5 off which is understanding the nature of the opinions that
6 Ms. Giberson has. She offers a number of different opinions,
7 and I just want to level set the record a little bit about how
8 the testimony that she gave at her deposition, how -- it's
9 either being misunderstood or mischaracterized. I'm not sure
10 which. But the reality of it is her role in this case is as a
11 response to the case that the FTC is going to put in and in
12 particular is a response to the testimony that's going to come
13 in from the FTC's economist Dr. Smith.
14 And what her role in this case is is to explain —-- she
15 is not an economist and she is not going to offer any economic
16 opinions, but her role in this case is to explain how the
17 economic opinions that Dr. Smith offers don't match the
18 commercial realities of the handbag industry that she knows
19 from her nearly 30 years of working every single day in every
20 facet of this industry. And this is important because whether
21 that economic testimony matches commercial realities is a key
22 issue in dispute in this case that the Court is going to have
23 to resolve, and this type of testimony is clearly relevant,
24 helpful, and important to the Court because Dr. Smith made the
25 very same mistake in the only other time that he testified in a
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1 merger trial. That was the FTC v. Thomas Jefferson case where
2 what the Court held there was that Dr. Smith's economic results
3 were unpersuasive because "they did not correspond with
4 commercial realities." and Ms. Giberson is going to explain
5 the commercial realities of the handbag industry because she is
6 an expert in all things handbags and her role here is
7 specifically to rebut the industry pieces of this case, not the
8 economics.
9 So I will just run very quickly through what we would
10 expect that to be.
11 She has a lengthy report. I'm sorry.
12 THE COURT: One question there. Why wouldn't the
13 commercial realities be able to be addressed through fact
14 witnesses who will presumably testify as to the commercial
15 realities that they are experiencing?
16 MS. GIORDANO: That's a great question. It is because
17 of the extraordinary breadth of this industry and the
18 limitations on the number of witnesses we can feasibly present
19 to the Court in 20 hours. Over 230 companies are indisputably
20 competing in this marketplace even under the FTC's own theory.
21 We and Ms. Giberson will explain it's actually far more than
22 that, but we can't feasibly bring 200, 400 people into the
23 Court in 20 hours with a limit of 20 witnesses to show you that
24 breadth and the constant dynamic nature of this industry.
25 People are coming into the handbag industry all the time. They
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1 are expanding. They are growing. New businesses are popping
2 up. Its dynamics happening in realtime, and that's just not
3 feasible for us to do one fact witness at a time for the Court
4 to really understand that scope and breadth, and that's what
5 Ms. Giberson brings to this case with her extraordinary breadth
6 of experience from 30 years.
7 THE COURT: Thank you. And I interrupted you. You
8 can proceed with anything further you wanted to add.
9 MS. GIORDANO: I wanted to briefly explain, just so
10 you understand the concepts of the things she would bring to
11 rebut. She has a lengthy report, but obviously what of that
12 she would be able to testify to depends on sort of how the case
13 comes in from the FTC. So I didn't want you to think that she
14 is necessarily going to say all of those things in her lengthy
15 97-page report. We just wanted to fairly disclose to the FTC
16 all of which that might be.
17 But her primary role, what we expect her to say in
18 this case is she 1s going to explain how plaintiff and
19 specifically their expert ignore the competitive options for
20 handbag consumers and specifically the incredible fast-growing
21 resale channel that's happening in this industry. The resale
22 of used handbags is incredibly important and a growing part,
23 and plaintiff and her expert have really just ignored it so far
24 in this case.
25 And she is going to explain from her experience how
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1 plaintiffs and their expert are wrong about the attributes that
2 they claim make accessible luxury handbags, quote, distinct
3 from other handbags. She will be able to show with her
4 experience and what she knows about the industry why the
5 attributes actually aren't distinct or unique as the FTC
6 claims. And she is going to be able to show that the FTC and
7 their expert are unfairly ignoring or downplaying the
8 significance of this constant dynamic nature of the industry,
9 the growth, the expansion, the repositioning. And what that
10 means in particular is what are the options going to be for
11 consumers 1f Tapestry is allowed to acquire Capri. What is the
12 nature of this expansion and dynamic industry? What does that
13 mean for what consumer options are going to be and the many
14 options that are always still going to be available if Tapestry
15 is allowed to acquire Capri.
16 And lastly, one thing that is going to be important
17 that I think the court has heard a lot about so far in the
18 papers 1is this industry resource called MPD. This data is a
19 fundamental underpinning tenet of Dr. Smith's entire economic
20 analysis and the FTC did not depose, he did not speak to anyone
21 at MPD about how the data works, how they create the data, but
22 it turns out MPD is actually a number of Ms. Giberson's
23 accessories council. She works with them daily. She knows how
24 their data is put together. She speaks with people from MPD
25 regularly. So she has insights into how their data actually

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 09/13/2024 OSCAR NO. 611698 -PAGE Page 33 of 114 * PUBLIC *

23
0962FTC1 PUBLIC
1 works, how it is put together, what those categories mean, and
2 how Dr. Smith is completely misusing them, misunderstanding
3 them, and that's an industry expertise that she brings to them,
4 not an economic one.
5 If the Court has any other questions, I will stop
6 there.
7 THE COURT: No, that's very good. Thank you,
8 Ms. Giordano. Excellent presentation.
9 Ms. Johnson, do you have anything that you would like
10 to add?
11 MS. JOHNSON: Just briefly, your Honor.
12 We submit that the commercial realities that
13 Ms. Giberson purports to opine on are appropriate for
14 percipient fact witnesses to testify on, and we point to the
15 Longtop Fin Tech case we cite in our papers which says an
16 expert may not offer testimony but simply constructs a factual
17 narrative based on record evidence or summarizes facts and
18 documents in the record that the trier of fact is capable of
19 understanding on their own.
20 That's all. Thank you, your Honor.
21 THE COURT: Thank you very much.
22 All right. I'm going to next move -- and I will give
23 my -- I want to next move to the motion with respect to
24 Gennette. It seems I was saying Giberson wrong, so perhaps I
25 am saying Gennette wrong, but let's see. So who will be
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1 arguing with respect to the report of Mr. Gennette?
2 MS. SIMS: Your Honor, I will be arguing the motion to
3 exclude.
4 THE COURT: Okay. That is Ms. Sims?
5 MS. SIMS: Yes.
6 THE COURT: Okay. You may proceed, Ms. Sims.
7 MS. SIMS: Good morning, your Honor. Victoria Sims
8 for the Federal Trade Commission.
9 The FTC respectfully asks the Court to exclude the
10 testimony, opinions, and report of Jeff Gennette. Mr. Gennette
11 is at best a fact witness who doesn't meet the requirements of
12 Federal Rule of Evidence 702. Federal Rule of Evidence 702
13 requires that the party offering expert testimony must
14 demonstrate that, number one, the expert's scientific,
15 technical, or other specialized knowledge will help the trier
16 of fact to understand the evidence or to determine a fact in
17 issue;
18 Number two, the testimony is based on sufficient facts
19 or data;
20 Number three, the testimony is the product of reliable
21 principles and methods; and
22 Number four, the expert's opinion reflects a reliable
23 application of the principles and methods to the facts of the
24 case.
25 Mr. Gennette meets none of these criteria. He has no
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1 scientific, technical, or specialized knowledge. He is not an
2 economist and has never performed a merger review. He has
3 experience only with one channel of distribution and with one
4 wholesale company, Macy's Inc., the same company that has
5 already produced a corporate representative, who was deposed,
6 and whom defendants intend to call as a fact witness. His
7 testimony is not based on sufficient facts or data. He only
8 reviewed the materials provided to him by counsel for
9 defendants and the consulting firm they hired, Analysis Group,
10 and failed to review the sales data underlying the economic
11 analyses at issue.
12 Mr. Gennette did not employ any reliable methodology
13 to come up with the opinions presented in his report. He did
14 not conduct any statistical analyses or surveys, he performed
15 no market definition work, and he did not test any of
16 Dr. Smith's results. His only methodology was to review the
17 materials provided to him by defense counsel and Analysis Group
18 and to commission a set of photographs from a limited set of
19 wholesalers. He failed to employ any reliable methodology that
20 could be applied to the facts of the case.
21 Mr. Gennette offers opinions on the following topics:
22 competition from direct-to-consumer channels in which he has
23 never worked; entry into the market through direct-to-consumer
24 channels with which he has no experience; discounting behaviors
25 of luxury brands where he has never worked; behaviors,
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1 practices, and incentives of multi-brand retailers other than
2 Macy's with whom he has no experience. Mr. Gennette lacks the
3 speaks to opine on these topics.
4 Mr. Gennette also offers opinions on the following
5 economic analyses by Dr. Smith, the FTC's economist.
6 Dr. Smith's merger simulation and the ability of the merged
7 entity to raise prices --
8 (Technical issue)
9 MS. SIMS: Can you hear me?
10 THE COURT: I can still hear you. There was a little
11 buzz, but now it stopped.
12 MS. SIMS: Fantastic.
13 —-— the effects of the proposed merger, the data
14 Dr. Smith used for his market share calculations, and
15 Dr. Smith's market definition.
16 Mr. Gennette, who admits that he is not an economist
17 and has no expertise in data analysis, market definition, or
18 diversion analyses, has no training or expertise that would
19 allow him to opine on these topics. There is no argument that
20 Mr. Gennette has 40 years of experience with Macy's but, again,
21 that's what makes him a fact witness rather than an expert.
22 Additionally problematic is the fact that Mr. Gennette
23 often relies on undisclosed discussions and analyses from his
24 time at Macy's conducted prior to being retained as an expert
25 by defendants. These discussions and analyses were not
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1 provided with his report and the FTC and its economist have had
2 no opportunity to review or evaluate them. For instance,
3 informing his opinion that Michael Kors faced a backlash when
4 it tried to increase prices, Mr. Gennette relied on undisclosed
5 analysis by Macy's that was not provided to the FTC.
6 Similarly, Mr. Gennette cited undisclosed conversations he had
7 while at Macy's as the basis for his conclusion on the effects
8 of Michael Kors' price increase. Mr. Gennette had no
9 recollection of the details of when and how these discussions
10 occurred and the specific participants in all of the
11 discussions.
12 Finally, Mr. Gennette's testimony confusingly comes
13 into conflict with that of Macy's corporate representative.
14 For instance, Mr. Gennette disagrees with Macy's corporate
15 representative about the reasons why certain brands are placed
16 near one another on the sales floor. He also disagrees with
17 Macy's corporate representative about the uses of the data
18 Macy's purchased from MPD.
19 This type of testimony is inappropriate for an expert
20 witness and hinders, rather than helps, the Court's analysis.
21 The FTC respectfully requests the Court to exclude the
22 testimony, opinions, and report of Jeff Gennette.
23 Thank you, your Honor.
24 THE COURT: Thank you. I have a few questions.
25 First, you stressed that he has experience at Macy's
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1 and that that would detract from his being an expert as opposed
2 to a fact witness. But how do you address the defendants'
3 reliance on cases like the ROMAG case that seem to say that you
4 can be an expert in an industry even if you have only worked in
5 one single company?
6 MS. SIMS: Sure. So in the ROMAG case the Court said
7 the upshot of defendants' arguments seems to suggest that only
8 an employee of Fossil could testify as an expert in Fossil's
9 industry. But, your Honor, this is different than saying that
10 Mr. Gennette can't opine on other channels of distribution than
11 the channel of distribution with which he has familiarity as a
12 source of his experience or, for instance, other wholesalers.
13 He can't give an opinion saying this is what another wholesaler
14 does because his experience is with Macy's. Similarly, he
15 can't give an opinion on what a direct-to-consumer channel
16 distribution is like because, again, his experience is in the
17 wholesale channel distribution.
18 And I will just add that in ROMAG there were portions
19 of both reports struck at the end and the Court also said the
20 district court should not admit testimony that is directed
21 solely to lay matters that a jury is capable of understanding
22 and deciding without the expert's help, and that's essentially
23 what we are saying here, your Honor.
24 THE COURT: Thank you.
25 You talk about various areas to which Mr. Gennette
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1 allegedly does not have expertise, for example,

2 direct-to-consumer. How do you respond to defendants pointing

3 out that he developed Macy's marketplace and then with respect

4 to luxury brands, while he didn't work at a luxury brand,

5 defendants point out that Macy's sold some concededly luxury

6 brands—Louis Vuitton, Gucci, Burberry, etc.—and similarly

7 with respect to resale launching Macy's Backstage. So the

8 different areas to which you point that he does not have

9 expertise, they are pointing to aspects of his work at Macy's
10 that does touch upon those areas. Can you respond to that?

11 MS. SIMS: Sure. So certainly Bloomingdale's sells
12 some luxury brands and certainly Macy's Backstage exists, but
13 our view here is that luxury brands themselves are in the best
14 position to offer testimony about how luxury brands operate.
15 And as your Honor will see during the hearing, we will have

16 that kind of testimony from percipient witnesses available for
17 your Honor to evaluate.

18 THE COURT: Thank you.
19 And then, finally, I hear your argument about
20 disagreement between Mr. Gennette and the Macy's witness about
21 placement or other aspects of the way Macy's sells things. Why
22 wouldn't that disagreement then go to the weight? I assume
23 there would be ample cross-examination of Mr. Gennette on his
24 testimony if it is contradicted by those who work at Macy's
25 now.
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1 MS. SIMS: Your Honor, we think it would be most
2 efficient -- a most efficient use of the Court's time and
3 resources to make the determination now rather than to have a
4 fight down the road about whose opinion is valid, the purported
5 experts, or the fact witnesses and whether there was any bias
6 or if there were any credibility issues. We just think that
7 the issue can be resolved now and we can save some time if we
8 do that.
9 THE COURT: Okay. Thank you, Ms. Sims. Excellent
10 argument.
11 Who will be responding on behalf of defendants?
12 MS. GOLIN: I will, your Honor. This is Elaine Golin
13 for Capri.
14 THE COURT: Hello, Ms. Golin.
15 MS. GOLIN: And by the way, it is Mr. Gennette. You
16 did get that right. I was saying "Jennette" for the first
17 couple of months I was working with him, but it's a hard G.
18 THE COURT: Okay, good.
19 MS. GOLIN: So as your Honor has said previously in
20 the MB Branding case, there are basically three broad criteria
21 for admitting expert testimony. There is qualifications, there
22 is reliability, and there is relevance. I didn't hear Ms. Sims
23 to be challenging relevance, and I would be surprised if she
24 did, because Mr. Gennette's opinions go to the heart of the
25 issues in this case, namely, competition and distribution
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1 channels for handbags, commercial constraints on the ability of
2 the merged companies to raise prices, how multi-brand retailers
3 can and do support new entry by handbag brands, and whether the
4 MPD categorizations that Dr. Smith relies on are good proxy for
5 commercial realities in the industry. Spoiler alert: they are
6 not. But I don't understand her to be challenging relevance,
7 so we can talk about qualifications.
8 I think your hit the nail on the head in your
9 questions to Ms. Sims when you noted that in Mr. Gennette's
10 40-year career at Macy's, during which he rose through the
11 ranks on both the merchandising side—which is what should
12 Macy's sell—and the store management side—how should they
13 sell it—to eventually become chief merchandising officer, the
14 person in charge of deciding all the products, including
15 handbags that Macy's should buy and Macy's should sell both
16 online and in their brick-and-mortar stores, and then he went
17 from there to become president and eventually CEO of Macy's,
18 Inc., which, as Ms. Sims noted, 1s not just Macy's but also
19 Bloomingdale's and Blue Mercury. Admittedly, Blue Mercury
20 sells makeup, not a lot to do with this case.
21 But as your Honor noted, along the way in those four
22 decades he did a lot of things, and some of those things
23 involved, for example, the sale of so-called luxury brands of
24 handbags. Macy's sells handbags, luxury brands, both new and
25 resale. Bloomingdale's is obviously a department store on the
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1 higher end of the price spectrum, and I don't think Ms. Sims
2 contends that they don't do a booming business in handbags at
3 the higher end of the price speculum.
4 Resale, as your Honor noted, he built a resale
5 business. He first partnered with a resale company and then he
6 developed Macy's own business and certainly knows about the
7 explosion of resale in this market. As your Honor noted, he
8 started Macy's Marketplace, which is a business giving a
9 platform to direct-to-consumer companies, so he got to see
10 direct-to-consumer companies in action as he worked with them,
11 placing them on Macy's Marketplace.
12 So all of this sort of nitpicking doesn't really go to
13 the breadth and depth of Mr. Gennette's experience. But
14 perhaps most importantly I think they are fundamentally
15 misunderstanding what it takes to become CEO of the nation's
16 largest department store company. You don't get there if you
17 don't understand the industry that you are working in, in this
18 case the fashion retail industry. You don't understand the
19 vendors, you don't understand the suppliers, and you don't
20 understand your own competition—other retail channels and
21 avenues that are getting to consumers. If Mr. Gennette didn't
22 understand all of that, he wouldn't have become chief
23 merchandising officer and then president and then CEO. As
24 Mr. Gennette testified and will testify in court, he observed
25 closely the competition throughout his career. He participated
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1 in industry events. He was chairman of the National Retail

2 Federation. He talks about in his deposition about how he

3 would talk to the consumer. He would go on shop-alongs. He

4 would visit shops. He would visit competition's shops. So I
5 think there is just a fundamental misunderstanding about the

6 breadth and depth of his experience. If your Honor has

7 questions about a specific experience, I would be happy to

8 answer that, and of course, your Honor --

9 THE COURT: I -- go ahead, Ms. Golin.

10 MS. GOLIN: Your Honor correctly focused on I will

11 call it ROMAG—Dbut it may be R-0O-M-A-G—Fasteners case where
12 the challenge there was that the proffered expert had only

13 worked at Coach, of all companies, and the Court rejected that
14 and said that they could still testify more broadly as an

15 expert to the handbag industry. And I noticed that Ms. Sims
16 did not cite a case holding that a 40-year career as a

17 prominent executive at a single company is disqualifying.

18 So that's gqualifications. I don't know if you have
19 questions on that before I move on to reliability.
20 THE COURT: You can move on. Thank you.
21 MS. GOLIN: Okay. So with respect to reliability, I
22 understand Ms. Sims' primary attack to be that Ms. Giberson is
23 not an economist. We can stipulate that he is not an
24 economist. He said so himself. 1It's paragraph 88 of his
25 report. He is an industry expert, unlike Dr. Smith, and the
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1 law is clear that when you are an industry expert, you don't
2 have to use economic tools. Your primary method can be, quote,
3 "the application of his experience to the facts of this case."
4 That's the In re: Stand 'N Seal case that we quote in our
5 brief, and that's just what he did. He is not offering
6 specialized economic opinion. He is offering a series of
7 opinions, based on his 40 years of industry experience, that he
8 does not believe Dr. Smith's opinions account for the
9 commercial realities of the handbag market. That type of
10 critique, saying, hey, your model is not grounded in the real
11 world, is plainly permissible for an industry expert.
12 We cite Judge Scheindlin's MTBE case, where a
13 logistics expert was challenged because they offered
14 economic-related analysis, and the Court held there that the
15 expert could testify to all matters within their experience
16 even where those included economic considerations, and that an
17 expert doing so need not employ a social science methodology.
18 Judge Brodie's opinion in In re: Payment Card is to
19 the same effect. A marketing expert was allowed to respond to
20 an economic expert using her marketing perspective to critique
21 a economist's hypothetical analysis.
22 And there is the Kamakahi v. American Society for
23 Reproductive Medicine case where, once again, a bioethicist was
24 allowed to comment on the role ethics played in shaping a
25 market, and that was deemed admissible to determine whether an
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1 economist model was accurate.
2 So, in short, there is no particular analysis that
3 Mr. Gennette had to perform to offer opinions in this case. He
4 is applying his real world experience to the facts. And that's
5 exactly what Judge Oetken said in In re: Kirkland Lake Gold,
6 where he said that an expert's opinion, industry expert's
7 opinion, should be, quote, "rounded in the facts."
8 Mr. Gennette read depositions, he read documents, he applied
9 his real world experience to opine on what was going on here,
10 how this industry works in the real world. So that's
11 reliability.
12 And I think finally the point that Ms. Sims made was
13 this purported issue of conflict with Christopher Simon who is
14 the Macy's 30 (b) (6) witness. First of all, I think the FTC has
15 magnified those conflicts in their brief, and I don't think
16 your Honor will find those conflicts to be as troubling when
17 she hears both of those witnesses testify. But as Mr. Gennette
18 explained at his deposition when he was pressed by the FTC, he
19 said that those differences could be down to perspective. I
20 think it is your Honor's inherent role as the trier of fact
21 here to assess those differences in perspective and, as you
22 pointed out, they at most go to weight. They are not a basis
23 to exclude Mr. Gennette.
24 I would add that, you know, perhaps proof the
25 defendants don't see the conflict that Ms. Sims asserts is that
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defendants, who have decided to call Mr. Simon as a live
witness during this hearing, and you will see Mr. Simon a week
after next along with Mr. Gennette and be in a position to
assess them.

And the cases that they cited in their brief just
aren't on point. Those were cases where one witness, like the
Ninely (ph) case, an expert was hired to testify that police
officers were telling the truth. We are not asking
Mr. Gennette to comment on whether Mr. Simon is telling the
truth. In fact, he did not criticize Mr. Simon of his own
volition. He was pressed by the FTC on that point at his
deposition and, as I said, he said it was a matter of
perspective.

So that's all I have, your Honor, unless you have
questions.

THE COURT: Can you respond to the FTC's argument that
Mr. Gennette is relying on undisclosed analyses prior to him
becoming an expert?

MS. GOLIN: He is relying on his experience, your
Honor. I think what the FTC is referring to is in the course
of his deposition when he said what -- how did you know this,
what happened in the course of your experience that informed
you, he mentioned that when he was at Macy's there were
different studies done and that he had seen those when they
would cross his desk, but he wasn't specifically relying on
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1 those studies to form his opinions here. He is relying on his
2 experience. And at deposition he was asked about the
3 components of those experience, and he mentioned these other
4 things, that in the past he had had conversations. But to be
5 clear, he doesn't use those materials in his report, he won't
6 be relying on them when he testifies, he won't be citing, for
7 example, a study that the FTC doesn't have when he testifies at
8 trial. He will be saying, I worked for years with the Michael
9 Kors brand, and I saw what happened, and that informed my
10 opinion as to what might happen in the future. But he won't be
11 relying on it to study with respect to Michael Kors, for
12 example.
13 THE COURT: Thank you, Ms. Giberson.
14 All right, Ms. Sims, anything you would like to add?
15 MS. SIMS: Just very quickly, your Honor.
16 Again, this case is not about Macy's. Perhaps if this
17 case were just about Macy's, then Mr. Gennette would be a
18 viable expert. But as I think Coach will tell you, the
19 wholesale channel is at the bottom rung of the channels with
20 which they are involved. This case is about various other
21 channels with which Mr. Gennette has no experience that would
22 qualify him as an expert.
23 Ms. Golin asserted that Mr. Gennette's opinions are
24 reliable, but, again, that's also not so. Mr. Gennette
25 repeatedly asserted, as your Honor pointed out to Ms. Golin,
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1 that he was relying on conversations and studies that had never
2 been provided. So the reliability prong is not satisfied here,
3 and the differences between Mr. Gennette opinions and Macy's

4 testimony further demonstrate the lack of reliability here.

5 (Continued on next page)
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THE COURT: Thank you very much.

Let me now hear on the motion from defendants to
exclude an opinion regarding Mr. Smith or Dr. Smith's diversion
analysis.

Who will be arguing on behalf of defendant. Lawrence
Buterman, your Honor.

THE COURT: You may proceed.

MR. BUTERMAN: Thank you good morning.

THE COURT: Good morning.

MR. BUTERMAN: Your Honor, diversion a very specific
concept. It refers to a measured response by consumers to a
measured increase in price, and here Dr. Smith is arguing that
in response to a price increase in one of the brands, Kate
Spade, Coach or Michael Kors, that customers would divert in
large numbers to the other two brands. And that's a foundation
of his entire analysis that we'll get to in a minute.

Now, how does he get there? He gets there by looking
at survey questions, survey questions that were asked in 2021
and 2022. But survey questions had nothing to do with
ascertaining whether there was a measured response to a
measured price increase. The survey questions asked something
very different. They asked consumers: In the past 12 months
when you bought a handbag, what other brands did you consider?
That was it. And Dr. Smith takes that survey question and the
results, and he then uses that as the foundation for his
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1 analysis.
2 So there are two problems in particular with the use
3 of a survey question along the lines of the one that Dr. Smith
4 relied on. The first is that consideration just does not in
5 any way get out the concept of diversion. What I considered at
6 one point in time doesn't inform what I would do in response to
7 a price increase.
8 The second problem is a temporal one. What I did
9 several years ago in 2021, what I considered in 2021 or 2022,
10 there is no way that that can inform what I would do in 2025 in
11 response to a price increase. So in thinking about the
12 problems here, your Honor, I came up with this point. Several
13 years ago I decided to get back into running, right around the
14 end of Covid in 2021, and I went to a running store to buy a
15 pair of sneakers. I looked at a number of brands, and one in
16 particular were Nikes. They had some very funky kind of
17 running shoes. I looked at them. I put them on, and they
18 didn't fit my feet. They didn't fit well. And, frankly, the
19 design, it didn't -- I didn't like it. I ended up buying a
20 pair of Brooks in 2021.
21 Now if I have to buy a new pair of running sneakers
22 tomorrow, the last brand that I'm going to consider is that
23 Nike brand. I walked away from that process back in 2021 and
24 2022 with the idea that those sneakers, they're not good for
25 me. But I did consider them. I absolutely did consider them.
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1 And what Dr. Smith would say is that because I considered them
2 in 2021, that means that in response to a price increase on my
3 Brooks in 2024 or 2025, the brand that I am going to buy is
4 that Nike. And that just doesn't make any sense. It doesn't
5 work.
6 And we asked Dr. Smith about this. We asked him,
7 don't you acknowledge the fact that there are certain customers
8 who they considered a brand and left that experience saying
9 they're never going to buy that brand that they considered.
10 And he said it's a possibility, but it's a survey, and I used
11 it. I used it for diversion.
12 Now, this is problematic because the government has
13 said in other matters that a survey must ask the right question
14 in order to have an evidentiary value. And, in fact, your
15 Honor, what they actually said, and the reason we're here and
16 making this motion is because the government has said that
17 survey questions that do not reflect customer response to
18 market changes at all cannot be used as evidence of diversion
19 ratios. That was the position that the government took in U.S.
20 v. H&R Block in a case where they actually said that because a
21 survey question did not get at diversion, it should not be part
22 of a bench trial looking at a -- on an injunction hearing in a
23 Section 7 case.
24 THE COURT: But the court accepted it and rejected the
25 motion in limine in H&R Block, right?
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1 MR. BUTERMAN: Absolutely, your Honor. Ultimately,
2 the court rejected the motion in limine. But at the conclusion
3 of the case, the court agreed with the government in that
4 matter that there were fundamental problems with that question
5 that was posed in H&R Block. And the fundamental problem that
6 they had, your Honor, is that the question did not get at
7 diversion. And one thing that was actually -- that's really
8 important about that question in H&R Block, that was a
9 forward-looking survey question. So it asked consumers if you
10 became dissatisfied with the H&R Block product, where would you
11 go? That's very different than what we have here, because here
12 we have not only the problem that you're not asking about how
13 you would respond to a price increase, but you also have the
14 problem of a temporal one. This is backwards looking.
15 And it's not just backwards looking 12 months ago;
16 it's backwards looking several years ago. And I just wonder
17 how many years, how many years back do we have to get before we
18 realize that this has absolutely no value. If he did this
19 based on a survey from 2015, would the FTC still be trying to
20 claim it has relevance? If not, I think we would all assume it
21 wouldn't. But then why is 2021 valid?
22 This industry changes so quickly. You're going to
23 hear over the course of this hearing, your Honor, that in the
24 fashion industry, a year is like a dog year. I mean, things
25 just move from season to season, and so his reliance on this

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 09/13/2024 OSCAR NO. 611698 -PAGE Page 53 of 114 * PUBLIC *

43
096Qftc2 PUBLIC
1 is -- and I think the FTC to their credit correctly presented
2 the issue. 1It's garbage in garbage out. This is not something
3 that should be used for purposes of calculating diversion
4 THE COURT: Mr. Buterman, is it your position that
5 Dr. Smith would have needed to conduct his own survey that
6 would ask precisely a question that elicits a response to a
7 price increase.
8 MR. BUTERMAN: So I won't say that he had to do it
9 that way, your Honor. Economists have many, many tools in
10 their arsenal to use. What we will say is that it is certainly
11 possible, and it happens quite often, that experts and others
12 conduct their own surveys when the results -- excuse me -- when
13 what's available to them is not sufficient enough. And we make
14 this point in our brief, your Honor. Daubert doesn't have a
15 best efforts carveout. And Dr. Smith can't say, "Well, look,
16 the reality is this survey, it was the best that was out there
17 so that's what I used." No, that doesn't do it. If he wanted
18 to use a survey, your Honor, and the survey was as ill-suited
19 for the purposes as this one was, then it was incumbent upon
20 him and the FTC to actually conduct a survey, and we do see it
21 time and time again in other cases where entities do that.
22 Now, the other thing that Dr. Smith and the FTC seem
23 to say in response to this is, "Well, you used the surveys."
24 Okay, we did. We commissioned them. We absolutely did. In
25 2021 and 2022, we commissioned these surveys, but, again, the
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1 case law makes clear that just because we do something, that
2 doesn't give an expert a free pass to use it for any purpose
3 regardless of how ill-suited it is. It absolutely doesn't work
4 that way.
5 And the other part, your Honor, that I think is quite
6 interesting is that while we did use the survey results, we
7 stopped actually using that question in 2022. And the reason
8 why —-- and this is unrebutted testimony in this case, your
9 Honor -- the reason that Tapestry stopped using the question
10 "What brands did you consider when you made your last
11 purchase?" is because they found that that question was not
12 informative of consumer behavior for their purposes, and they
13 replaced it.
14 And what did they replace it with? They replaced it
15 with a forward-looking question, your Honor. "What brands will
16 you consider?" They got rid of one of the issues. For them
17 that was enough just to get rid of -- the consideration for
18 them, they could use that for their purposes, but what they did
19 is they moved away from something that was backwards looking
20 that asked "What brands did you consider?" to "What would you
21 do in the future?" That at least gets closer to the idea.
22 So going back to your question, your Honor, at a
23 minimum, we would have expected that the survey question that
24 Dr. Smith would have asked if he had conducted his own survey,
25 hopefully, it would have been the right question: "In the
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1 event of a price increase, what would you do?" That would be
2 great. If he had done that, we wouldn't be having this

3 problem. At a minimum, he could have gotten rid of the

4 temporal issue by framing the question in one way or another

5 THE COURT: Mr. Buterman, you're representing that

6 Tapestry changed the survey that it had commissioned to a more
7 forward-looking survey. What year was that?

8 MR. BUTERMAN: That was 2023 and forward, your Honor.
9 THE COURT: Was that information available to

10 Dr. Smith?

11 MR. BUTERMAN: I believe the answer is yes, your

12 Honor. And I would also note, your Honor, that in the record,
13 there are other surveys that have been conducted. There was
14 work done by third parties in their productions, surveys that
15 asked questions getting at the issue of cross consideration.
16 And those surveys, your Honor, as we will see at the hearing,
17 paint a very, very different picture. There are third parties
18 talking about their customers considering if they're in what
19 the FTC has referred to as accessible luxury, they have cross
20 consideration with those true luxury brands, cross
21 consideration along with brands that are more mass market.
22 Dr. Smith didn't look at those surveys. He didn't use those.
23 He just decided to focus on this one, and he said it's the
24 party's survey so I can use it. And, again, that's just not
25 the rule here, your Honor.
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1 And I want to be clear: This isn't the only problem
2 that we have with Dr. Smith's analysis. Your Honor is going to
3 see a lot more when he gets on the stand. But this is one that
4 really is fundamental to a significant portion of his
5 quantitative analyses. It goes to his diversion ratios which
6 feeds into his market definition, ultimately to the market
7 concentration figures, his merger simulation. It is, as we
8 will say, it is the virus that infects all of his quantitative
9 analyses. And the FTC in response says, "Well, look, he also
10 does some qualitative analyses." Okay, i1f he wants to testify
11 about his qualitative analyses that aren't infected with this
12 problem, that's fine.
13 Now, the FTC also says, by the way, he did another
14 diversion analysis that was different that didn't rely on the
15 survey, but Dr. Smith actually testified in his deposition that
16 he does not rely on that diversion analysis for any of his
17 opinions. And so consistent with the position that the
18 government has taken in other cases, and in the interest of
19 fairness, Dr. Smith should not be able to opine on diversion
20 ratios that are based on something that has absolutely no
21 relevance to the issue of diversion.
22 THE COURT: A question I have, there are cases out
23 there and the Second Circuit has opined now, it's in a
24 different context, say a false advertising context where
25 they're evaluating surveys, and they talk about how if there is
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1 an error in surveying methodology, that it goes to the weight
2 of the evidence and not the admissibility of the evidence in
3 cases like Bustamante. How do you address that in this case
4 and whether your critiques as to the survey question that was
5 utilized, that methodology goes to the weight as opposed to the
6 admissibility?
7 MR. BUTERMAN: Your Honor, we are not suggesting that
8 there is something inherently wrong with the survey
9 methodology. And we used those surveys. We used them for
10 whatever purpose and how useful they were. The companies did
11 use them.
12 The critique here is something very, very different.
13 It says that Dr. Smith was wrong to take those results and use
14 them as an input into his diversion analysis because they have
15 nothing to do with diversion. And so this fits very, very
16 squarely within the position, again, that the government took
17 in H&R Block, that this survey just doesn't have any value
18 because it's not asking -- for this purpose because it's not
19 asking the right survey question.
20 THE COURT: Thank you.
21 Thank you very much. Is it Buterman or Buterman?
22 MR. BUTERMAN: 1It's Buterman. Everyone gets it wrong.
23 They got it wrong in my college and law school graduation, so
24 it's okay.
25 THE COURT: I'm trying to get things right.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 09/13/2024 OSCAR NO. 611698 -PAGE Page 58 of 114 * PUBLIC *

48
096Qftc2 PUBLIC
1 Who is going to speak on behalf of the FTC?
2 Excellent argument, by the way, Mr. Buterman.
3 MR. LOWDON: Good morning, your Honor. Andrew Lowdon
4 from the Federal Trade Commission.
5 THE COURT: Mr. Lowdon, you may proceed.
6 MR. LOWDON: Thank you, your Honor.
7 Defendants' motion to exclude the opinions of
8 Dr. Loren Smith is based on statements of Dr. Smith's analysis
9 and contrary to the factual evidence of the relevant law, and
10 on those bases it should be denied.
11 Defendant's criticism of Dr. Smith's work don't meet
12 the standard for exclusion. In this district, only serious
13 flaws in reasoning or methodology will warrant exclusion of a
14 proffered expert's opinions, especially in a bench proceeding
15 such as this, and defendants have fallen far short of this high
16 standard for exclusion.
17 First, defendants misstate Dr. Smith's analysis.
18 Dr. Smith's opinions in this matter are based on his analysis
19 of both qualitative and quantitative evidence. Each of
20 Dr. Smith's analyses support his buyer market of accessible
21 luxury handbags sold in the United States. And defendant's
22 motion concerns Jjust one of these analyses: His calculation of
23 estimated diversion ratios based on Tapestry's ordinary course
24 surveys.
25 Now, Dr. Smith's survey-based diversions are an
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1 important part of his work, and they are integral to some of
2 his other quantitative work, including his estimates of price
3 harm and his merger simulation. But they are not his only
4 analysis. Dr. Smith's analysis of the qualitative evidence
5 also supports his market definition, and his calculation of
6 market shares relies on sales data, not the diversion ratios,
7 and shows high concentrations in this market well above the
8 levels typically considered to be problematic in mergers.
9 Additionally, as Mr. Buterman noted, Dr. Smith
10 estimates diversion ratios based on available sales data. Now,
11 I do disagree with Mr. Buterman's characterization of
12 Dr. Smith's testimony and his deposition on this point. These
13 sales data have their own limitations. The diversions that
14 they present are less precise, but they are directionally
15 corroborative of the high-diversion ratios that are suggested
16 by his analysis of the survey data, and in that sense support
17 his survey analysis and the rest of his opinions.
18 This corroboration across the qualitative and
19 quantitative analyses that Dr. Smith conducts is a feature of
20 his analysis. Each of his analyses support his market of
21 accessible luxury handbag brands, and they all point in the
22 same direction that the proposed transaction presents --
23 threatens to significantly lessen competition in that market.
24 Moreover, Dr. Smith's survey-based diversions here, as
25 he uses in his aggregate diversion analysis, are two to three
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1 times the level that they would need to be to pass what we call
2 the hypothetical monopolist test to show that there was a
3 market here. The pricing results that defendants note in their
4 motion, specifically that Michael Kors could raise prices
5 following the deal by as much as 30 percent are six times the
6 five percent SSNIP that we typically use in a hypothetical
7 monopolist test to find a market. Defendants have identified
8 no issue with Dr. Smith's survey analysis suggesting that his
9 results are so inaccurate given how far above the line for
10 market definition his results are.
11 Furthermore, the surveys Dr. Smith relies on are
12 reliable. Defendants claim that they are not and cite to
13 surveys that courts have rejected in cases like FTC v. CCC
14 Holdings and the (@dentist supply case, but those cases are
15 readily distinguishable, and they involve methodological
16 concerns with the surveys rendering them on non-reliable not
17 present here, as I believe Mr. Buterman acknowledged.
18 For example, the survey in CCC, got only 31
19 respondents, and its internal use came as a caveat warning
20 participants to -- warning employees to be cautious in how they
21 use it because it is unreliable for that reason. Here,
22 Dr. Smith's survey -- Dr. Smith relies on over 3,700
23 respondents across the Kantar and Bain surveys.
24 Additionally, ordinary course surveys, such as what
25 Dr. Smith uses here, are considered more reliable than

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 09/13/2024 OSCAR NO. 611698 -PAGE Page 61 of 114 * PUBLIC *

51
096Qftc2 PUBLIC
1 specially commissioned surveys. but Particularly, rare, as
2 here, they are in fact relied upon by the producing party.
3 This is the Schering Corp. v. Pfizer case that we cite in our
4 papers, your Honor. And here, Tapestry relied on the surveys.
5 They used the survey results in the ordinary course in
6 materials that went to its CEO, the brand level CEOs, its board
7 directors, and in materials to prepare executives to speak with
8 investors. 1In fact, Tapestry has used the specific question
9 that Dr. Smith relies on to identify consideration sense, what
10 customers view as alternatives to certain handbag brands, very
11 similar in concept to the diversion ratio analysis that
12 Dr. Smith does. As we say in our papers, it's certainly not
13 surprising that Tapestry has not conducted their own diversion
14 ratio analysis because that is not something you would expect a
15 company to do. Market definition is litigation-specific
16 exercise, but this use of the survey data shows that Tapestry
17 believes that it is quite close in concept in showing what
18 brands consumers who buy handbag A are considering.
19 And, indeed, earlier this year in Tapestry's advocacy
20 to the Federal Trade Commission, they relied on these surveys
21 for similar points. Now, these documents are under seal, your
22 Honor, but we do discuss them in our memorandum in opposition
23 at page 9.
24 Additionally, I would like to note that Mr. Buterman
25 noted that the surveys are now a few years old, and that
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1 Tapestry has since changed its survey question. I would like
2 to note that, of course, Tapestry's advocacy to the FTC relying
3 on these surveys was just earlier this year. There has been --
4 while the handbag industry may have been taking up a dynamic
5 space, there has been no change in the industry, no entrants
6 that defendants have pointed to that would suggest that
7 consumer purchasing behavior has changed dramatically since
8 2022 when the last survey was conducted. And in response to
9 your Honor's questions earlier, the new survey, the fiscal '23
10 survey and forward, asks respondents simply to list the brands
11 that they are considering purchasing in the next 12 months.
12 What's an important distinction between that survey and the
13 surveys on which Dr. Smith relies is the 2021-2022 surveys
14 asked the respondents to think about the specific actual recent
15 purchase that they made and what brands they considered. a
16 forward-looking question like the fiscal 2023 survey, a
17 respondent could be considering making several purchases for
18 several different reasons, and there is no way to tell -- as
19 Tapestry executives testified, there is no way to tell from
20 those survey results whether respondent actually viewed the
21 brands they list as competing with each other for a particular
22 purchase. Somebody could be thinking about their everyday bag
23 and special occasion bag and have different brands in mind for
24 those.
25 Furthermore, the case law that defendants cite do not
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1 support their arguments. Defendants describe H&R Block as
2 rejecting the survey at issue because it did not ask about
3 price response. But, first, the surveys here are
4 distinguishable. Surveys in H&R Block asked a hypothetical
5 question about whether respondents would switch products in
6 response to a hypothetical change in price, functionality, or
7 quality. The surveys here asking actual handbag purchasers
8 what other products they considered when making an actual
9 specific purchase.
10 Additionally, in H&R Block, direct switching data was
11 available, so the court relied on this data as a more direct
12 indicator of switching rather than a survey that begs a
13 hypothetical question about switching. Here, the survey data
14 is the best evidence available regarding the diversion.
15 Now, while the survey does not directly measure
16 diversion, as Mr. Buterman noted, that does not mean it is not
17 indicative of diversion and can't be used by an expert to
18 estimate diversion ratios. 1Indeed, that is what -- H&R Block
19 supports that proposition. The switching data that was
20 ultimately relied on in H&R Block is the very kind of non-price
21 response data defendants argue cannot be used to estimate
22 diversion ratios. That data did not show why consumers
23 switched their tax preparation method. It only shows that they
24 did. Nonetheless, the court there relied upon it in its market
25 definition analysis. The opinion in H&R Block best supports

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 09/13/2024 OSCAR NO. 611698 -PAGE Page 64 of 114 * PUBLIC *

54
096Qftc2 PUBLIC
1 Dr. Smith's use of consideration data here.
2 And, third, when ruling on a motion to exclude, as
3 your Honor noted, the H&R Block court denied the motion to the
4 exclude and found that the survey is relevant because it is
5 probative of the degree to which the merging parties are
6 competitors. The same is true here.
7 Additionally, the H&R Block case is not in the help
8 ladder. It is part of a long line of cases in which courts
9 have used -- have accepted and relied upon the expert analyses
10 that use non-price response data, such as bidding data or RFP
11 data, and we collected some of these cases on pages 5 and 6 on
12 our memoranda in opposition. Dr. Smith's use of the survey
13 data here to estimate calculated diversions is consistent with
14 the long line of case law using non-price response data for the
15 same purpose.
16 And, finally, your Honor, I don't believe Mr. Buterman
17 referenced this, but it came up earlier in the Thomas Jefferson
18 case, and I would like to make a brief note about that.
19 Defendants argue that the court in Thomas Jefferson University
20 did not rely on Dr. Smith's diversion analysis there, and so
21 that the court should exclude it here. But defendants misstate
22 the issues in Thomas Jefferson. In that case, the court and
23 even the defendants all agreed that Dr. Smith correctly
24 calculated diversion ratios and correctly conducted a
25 hypothetical analogous test analysis. The issue that -- in
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1 that case is that the court concluded based on its evaluation
2 of the qualitative evidence that Dr. Smith's analysis, which
3 was a patient switching behavior, was not sufficiently
4 indicative of insurer behavior. This is a question that comes
5 up because of the peculiarities of the healthcare market which
6 are not present here. Dr. Smith's qualitative analysis, as I
7 mentioned earlier, is fully consistent with what his
8 quantitative analyses show, which is that this merger would
9 lead to a substantial lessening of competition in the market
10 for accessible luxury handbags in the United States.
11 For these reasons, and as we discussed in our papers,
12 your Honor, defendant's motion should be denied. I'm happy to
13 address any questions you may have.
14 THE COURT: Thank you.
15 I think you addressed it in your remarks, but let me
16 ask a specific question in case you have anything more to say
17 on it.
18 I take defendant's central issue to be that the
19 question regarding consideration of an alternative product
20 could entail that somebody considered something that they would
21 never have any intent to purchase in the future notwithstanding
22 any price increase that may happen. How do you address how
23 that question is therefore appropriate in this diversion
24 analysis?
25 MR. LOWDON: Certainly, your Honor.
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1 I think first the consideration question -- it's
2 certainly possible that some number of respondents read
3 consideration, the word "consider" in that way. However, it is
4 clear from defendant's -- from Tapestry, excuse me, ordinary
5 course of use of the survey that they did not seem to think
6 that that is so -- the significant numbers of them did so such
7 that these were not indicative of the brands that people are
8 considering on a prospective basis.
9 Secondly, I would --
10 THE COURT: No, please, go secondly.
11 MR. LOWDON: I would just point again to how far above
12 the critical aggregate diversion ratio or the five percent
13 SSNIP level of Dr. Smith's aggregate diversion analysis and
14 pricing analysis are. Even if one were to assume that some
15 number of respondents understood the question in that way, it
16 would have to be a substantial number of respondents, a number
17 so large that I would posit it is inconsistent with Tapestry's
18 ordinary course of use of the data for it to affect his
19 ultimate conclusions here.
20 THE COURT: I think again you did address it, but if
21 you could remind me why didn't Dr. Smith use the later surveys
22 done by Tapestry that used forward-looking survey responses?
23 MR. LOWDON: Of course, your Honor. Tapestry revised
24 its surveys in early 2023 to include this forward-looking
25 question, which still uses the word "consider." That question
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1 asks —-- asked respondents what brands they were considering to
2 purchase in the next 12 months. It does not ask them to
3 consider a specific purchase event that they have in mind, such
4 as in buying your next bag. It is simply what brands are you
5 considering in the next 12 months. And as Tapestry's strategy
6 executives testified, it is impossible to tell from that survey
7 data whether the brands listed are brands that respondents
8 thought were competitive, that they were considering for the
9 same purchase.
10 So if a respondent is thinking in the next year, I
11 would like to replace my every day bag and would like to get a
12 new special occasion bag, and they list six brands - three that
13 they're considering for one purchase and three that they're
14 considering for another purchase - it is impossible to tell
15 from that data which brands they're actually considering as
16 alternatives for the same functional purpose. The 2021 to 2022
17 surveys don't have this problem because they ask the respondent
18 to consider a specific purchase they actually made within the
19 last year.
20 THE COURT: Thank you. Thank you, Mr. Lowdon.
21 Excellent argument.
22 Mr. Buterman, anything you would like to add in reply?
23 MR. BUTERMAN: Yes, your Honor, a few points.
24 Your Honor, what I heard a couple of times from
25 Mr. Lowdon is, your Honor, don't worry about the problem here
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1 because Dr. Smith's results are so extreme that even if we
2 reduce them by a significant portion, they're still going to
3 trigger some presumptions. I don't understand how that's a
4 defense here. That's the very problem that we're dealing with.
5 Dr. Smith's results are so extreme, they do not comport with
6 reality.
7 And I didn't bring it up, but Mr. Lowdon did bring up
8 the Thomas Jefferson case. That's exactly what happened there.
9 Dr. Smith was criticized by the Court in the only other case
10 that he's testified in in a merger trial where the FTC had him
11 come in and present a diversion analysis that did not comport
12 with commercial realities.
13 And that's the fact here as well. His analyses just
14 doesn't match up. And we know why it doesn't match up:
15 Because consideration doesn't inform. And Mr. Lowdon at the
16 end actually just said that. He actually just said that the
17 questions going to consideration in some instances are not
18 going to be able to tell you what are actual considerations
19 versus something else. That's exactly the point that we are
20 trying to make here.
21 And Mr. Lowdon also agreed that there are consumers
22 out there who did consider a bag and come away with it thinking
23 "I'll never buy it." The problem is we don't know how many
24 that applies to. We don't know what percentages. And it's not
25 enough to say, well, we don't know, so therefore we can use it.
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1 That just shows fundamentally what the actual problem is here.
2 You can't rely on this data because it doesn't inform the
3 question at hand, and there is a lot of talk about
4 consideration and switching, but let's be clear about this
5 question. Consideration is not even switching. It's actually
6 the opposite. The consideration question, "What brand did I
7 consider when I made my last handbag purchase" actually asks
8 the consumer to tell you which bag did you look at and
9 implicitly reject. It's so far removed from what we should be
10 looking at.
11 And Mr. Lowdon, he criticized the H&R Block survey
12 question and said that this one was better, and I tried to get
13 down exactly what he wrote. But he said that the problem with
14 this one, as opposed to the H&R Block one, is that this didn't
15 ask about a hypothetical question about a hypothetical increase
16 in price. Your Honor, the key reason we do this analysis is
17 for the hypothetical monopolist test. That's what you're
18 supposed to be asking. You're supposed to be trying to figure
19 out what would the hypothetical monopolist do here in the event
20 of a price increase. So asking the hypothetical question is
21 precisely what makes a lot more sense than asking a year's old
22 backwards question.
23 Now, there are two other points that I want to make
24 here. Again, Mr. Lowdon brought up the reliance part. And if
25 reliance is important, if the fact that Tapestry was right on
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1 these surveys is somehow important to this analysis, then how
2 do we deal with the fact that we don't rely on this question
3 any more? And why is it that Dr. Smith can rely on it in 2024
4 looking at what's going to happen in 2025 when Tapestry doesn't
5 rely on it at all?
6 One other point that I want to make here because
7 Mr. Lowdon also said, you know, we have no reason to believe
8 that the industry has changed so much since 2021 and 2022.
9 And, your Honor will hear at the trial that that burying of
10 heads in the sand, that might be what Dr. Smith did. In fact,
11 that's what he testified, right? He says, "I have no reason to
12 believe anything has changed," but the world has changed since
13 2021. And we all know that.
14 And even in the handbag industry, the world has
15 changed. Mr. Lowdon said we're not aware of companies or big
16 changes in the industry. In 2021, people weren't walking
17 around in great numbers wearing Lululemon bags. Lululemon was
18 one-fifth of the size that it is today. Lululemon as a company
19 is poised in coming years to sell more handbags than Kate
20 Spade. But because in 2021 a lot of people probably weren't
21 considering Lululemon, Dr. Smith will say that in 2025 when
22 that company's sales were five times what it was in 2021, that
23 people wouldn't consider it. The industry changed, but
24 Dr. Smith wants to freeze everything in 2021 and 2022 because
25 that works better for the numbers that he's trying to get out.
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1 Now, the last thing I will say, your Honor, is we have
2 a fundamental disagreement about the rest of Dr. Smith's
3 analysis. As I said, we plan to absolutely cross-examine him
4 at trial on those issues. If Dr. Smith wants to testify about
5 his qualitative analyses, we welcome that. And if he wants to
6 testify about other analysis that he claims are unrelated to
7 his diversion analysis, we welcome that as well. But
8 consistent with the position that the government has taken in
9 other matters, and given how poor this evidence is for the
10 purpose that it's being presented, he should not be allowed to
11 stand up in court and put us through the paces to have to
12 defend against analyses that just do not have any basis at all,
13 at all in proper techniques as the government -- excuse me --
14 as the FTC noted, garbage in, garbage out for this purpose
15 THE COURT: Thank you. Thank you, Mr. Buterman.
16 It strikes me we are now about an hour and 40 minutes.
17 I need to give the court reporters a little bit of a break. So
18 why don't we take a five-minute break so that they can switch
19 hands, if need be. And so I will go off camera. Everyone 1is
20 welcome to do that as well for five minutes, and we'll resume
21 at 11:45. Thank you all.
22 (Recess)
23 THE COURT: I am going to first commend the parties on
24 excellent papers, as well as argument on the Daubert motions.
25 It was very helpful to the Court. I spent a great deal of time
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1 looking through the papers, and I appreciated the time that the
2 parties gave to the argument here today. I am going to give
3 you my ruling now, and my ruling is that the Daubert motions
4 are -- the three Daubert motions are denied. Let me give you
5 my reasoning.
6 The strict rules of evidence do not apply to a hearing
7 on a motion for preliminary injunction "Zeneca Inc. v. Eli
8 Lilly and Co., 1999 WL 509471 at *2 (S.D.N.Y. July 19, 1999).
9 Nevertheless, both parties in this case have made motions to
10 exclude testimony of the other side's respective experts
11 invoking Federal Rule of Evidence 702, so the Court is analyze
12 those motions accordingly, applying the principles of Rule 702.
13 "Rule 702 of the Federal Rules of Evidence governs the
14 admissibility of expert witness testimony." Bustamonte v. KIND,
15 LLC, 104 F.4th 419, 427, (2d Cir. 2024).
16 I considered and am applying Rule 702, although I
17 won't recite the entire rule here today. Rule 702 assigns to
18 the trial judge the task of ensuring that an expert's testimony
19 both rests on a reliable foundation and is relevant to the task
20 at hand." That's Daubert v. Merrell Dow Pharms., Inc., 509
21 U.S. 579, 597 (1993).
22 With respect to Dr. Smith, I will first turn to
23 defendant's motion to exclude his opinions regarding and
24 relying upon his diversion analysis at Docket No. 185.
25 As a threshold matter, the Court notes that defendants
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1 do not dispute the that Dr. Smith is qualified to testify as an
2 expert in economics. Dr. Smith is an experienced economist,
3 holds a Ph.D. in economics from the University of Virginia, has
4 taught undergraduate and graduate level courses in economics
5 and econometrics at various institutions, published research in
6 economics and antitrust journals, and has experience working at
7 the FTC and now in private practice. He is qualified to
8 testify as an expert on economics here, and as defendants
9 acknowledge in their brief, has done so in the past.
10 The defendants' central critique of Dr. Smith's
11 diversion analysis is that he relied upon surveys that
12 Tapestry's commissioned in 2021 and 2022 which asked consumers
13 to identify other brands they "considered" buying and uses the
14 results of those surveys to calculate the percentage of
15 consumers that would switch from buying a bag from one of the
16 merging parties' brands to another if the price of one of those
17 brands increased. Defendants assert that those surveys did not
18 solicit the right input from which to calculate the diversion
19 based on a hypothetical change in price in the present day.
20 These critiques may go to the weight that the Court
21 ultimately affords Dr. Smith's analysis but do not necessitate
22 exclusion of his entire analysis at this time. Although the
23 Court does not now opine as to the conclusions that Dr. Smith
24 has reached, the economic principles and methodology employed
25 by Dr. Smith generally in conducting this type of analysis are
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1 reliable and recognized in the fields of economics. See, e.qg.,
2 United States v. Anthem, 236 F.Supp.3d 171, 217, 220 (D.D.C.
3 2017) . And the parenthetical reads (crediting diversion ratio
4 analysis of government's expert which utilized internal company
5 data of past bidding activity).
6 With respect to whether an input into his analysis;
7 namely, the particular survey questions chosen are flawed will
8 be assessed by this Court in deciding the weight to afford this
9 opinion. Therefore, the Court will not exclude it at this
10 point and will evaluate it in due course, just as was done in
11 H&R Block.
12 With respect to am Jeff Gennette and Karen Giberson,
13 the Court next analyzes plaintiff's motion to exclude the
14 testimony of those individuals at Docket Nos. 171 and 176.
15 Mr. Gennette is the former chief executive officer and chairman
16 of Macy's, Inc., one of the largest retailers of handbags and
17 has had more than 40 years of experience at Macy's, which
18 includes Bloomingdale's in various roles. Docket No. 281 at
19 2-3. Ms. Giberson has more than 30 years of experience in the
20 handbag industry and is presently the president and CEO of the
21 Accessories Council and Editor-in-Chief of a magazine
22 publication dedicated to fashion accessories. Dkt. 283 at 1.
23 Plaintiff argues that the Court should exclude the
24 opinions and testimony of both Mr. Gennette and Ms. Giberson
25 because they offer opinions that are not based on reliable
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principles or methods, are testifying outside their areas of
expertise, and are unhelpful to the Court. Dkt. Nos. 171 and
176.

Mr. Gennette and Ms. Giberson are offered by
defendants as experts in the handbag industry and each of them
have substantial expertise in that industry. "An expert may be
qualified based on his experience." SR International Business
Insurance Co. Ltd. v. World Trade Center Properties, LLC, 467
F.3d 107, 132 (2d Cir. 2006), and courts regularly find
industry experts qualified to testify under Rule 702. See e.q.
Dover v. British Airways, 254 F.Supp.3d 455, 459 (E.D.N.Y. 2017
(where an airline industry expert was qualified) and ROMAG
Fasteners, Inc. v. Fossil, 2014 WL 1246554 (D.Conn. March 24,
2014) (where a handbag industry expert was qualified.

Mr. Gennette and Ms. Giberson will be allowed to opine as
experts as to matters within their expertise during the
preliminary injunction hearing. Such expertise and testimony
would be helpful to the trier of fact, the Court, to understand
the evidence or a fact at issue here.

However, the Court notes that to the extent
Mr. Gennette and Ms. Giberson testify outside of their field of
industry expertise, for example, as to economic analyses, that
testimony would be outside of their scope of expertise and
would not be afforded weight by this Court. So the defendants
would be well advised not to waste their limited time on those
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1 areas. But the Court will hear the testimony, and the
2 plaintiff's motions to exclude the testimony of both
3 individuals at this time are denied.
4 I note that I am denying all three Daubert motions
5 pending before me, and in doing so joining other courts who
6 similarly routinely deny such motions ahead of preliminary
7 injunction hearings. See, e.g., FTC v. IQVIA Holdings, 2024 WL
8 81232, at *6, *50 n. 32 (S.D.N.Y. 2024) where in that case the
9 government moved to exclude some of defendant's expert's
10 opinions and the court deferred consideration on the motion
11 until after hearing all the experts' testimony and ultimately
12 denied the motion as moot. In addition, the FTC v. Novant
13 Health, Inc. v. Community Health Systems, Inc., No. 24CV00028.
14 In looking at the transcript from the final preliminary
15 injunction hearing conference, the case is in the Western
16 District North Carolina on April 24, 2024 at 24:22-25:8. The
17 government moved to exclude testimony of defendant's expert and
18 defendants moved to exclude testimony of government's expert,
19 and the court denied both motions, noting that it has heard
20 from both sides why the court should or should not give much
21 weight to those expert opinions and why it chose to hear them.
22 Particularly, because this is a bench proceeding where
23 there is no need for the Court to protect a jury who might be
24 "bamboozled by technical evidence of dubious merit," American
25 Empire Surplus Lines Insurance Co. v. J.R. Contracting &
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1 Environmental Co., 2024 WL 3638329 at *3 (S.D.N.Y. Aug. 2,
2 2024) the Court will simply "take in the evidence freely and
3 separate helpful conclusions from the ones that are not
4 grounded in reliable methodology" or expertise. Joseph S. v.
5 Hogan, 2011 WL 2848330 *3 (E.D.N.Y. July 15, 2011). And I will
6 end there.
7 Again, the parties have presented very helpful
8 arguments leading into the hearing, but at base, the Court will
9 not exclude the testimony and analysis without even hearing it
10 presented to it. The Court will then critically analyze it
11 when I have all of the information before me.
12 All right. Thank you very much. That takes care of
13 the Daubert motions.
14 (Court and court reporter confer)
15 (Continued on next page)
16
17
18
19
20
21
22
23
24
25
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1 THE COURT: Now let's move to the joint September 4,
2 2024 submission. That is a submission that was provided by the
3 parties regarding the confidentiality of hearing exhibits and
4 some objections on the admissibility of certain exhibits, as
5 well.
6 First, regarding admissibility, I understand that the
7 parties have agreed that evidentiary objections are best
8 raised, if at all, when the exhibit is introduced. I agree
9 with that, and so I don't intend to rule on the objections at
10 this time, noting only that this is a preliminary injunction
11 hearing, which the parties all well know, and that things like
12 hearsay are allowed under cases like Mullins v. City of New
13 York, 626 F.3d 47, 52 (2d Cir. 2010).
14 And then regarding confidentiality, I do appreciate
15 that the parties are meeting and conferring and that a vast
16 majority of disputes have already been resolved, so I do
17 appreciate that and I understand that there is still some
18 disagreement but that you are all still working through that,
19 hoping to have things resolved before we get to the hearing and
20 are not asking me for rulings on confidentiality either at this
21 time. So that's my current understanding.
22 Let me now ask the parties if anything has changed in
23 the, I think, 48 hours since I have received this submission.
24 So I will start with you, Ms. Dennis.
25 MS. DENNIS: Nothing has changed, your Honor.
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1 I will note that in the pre-hearing order—I don't it
2 in front of me; I think it is from August 26 or so—there is a
3 process to raise with your Honor any disputes regarding
4 confidentiality at 5 p.m. the day before and those were
5 documents that were not on the potential examination list. The
6 FTC thinks we should use that same process for documents that
7 are on the potential examination list that we are not able to
8 resolve over the weekend.
9 THE COURT: Okay. Seems fair.
10 Let me hear from Mr. Johnson.
11 MR. JOHNSON: Yes, your Honor.
12 Your understanding as to our position is exactly
13 right. 1If anything has changed since we submitted our letter
14 two days ago, it would just be that we have further reduced the
15 number of disputes and come closer to resolution of the
16 confidentiality issues, but we have no objection to the process
17 that Ms. Dennis just proposed.
18 THE COURT: Thank you.
19 Ms. Golin?
20 MS. GOLIN: No objections.
21 THE COURT: Okay. Great. Well, then that was a
22 quicker part of this proceeding than I had anticipated.
23 Terrific.
24 Now let's move to the defendants put in a letter on
25 August 28 asking for an immediate conference regarding certain
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1 evidentiary materials. I gave some guidance immediately,
2 didn't think that a conference was necessary. Hopefully I gave
3 enough guidance to move us along but did tell the parties that
4 since we are having this conversation here today, if there is
5 anything further that needed to be discussed or clarified,
6 etc., I would be happy to do that.
7 So is there anything further that we need to discuss
8 with respect to the defendants' letter? And I guess that means
9 I will hear from defendants first. Mr. Johnson, anything
10 further we need to talk about there?
11 MR. JOHNSON: Thank you, your Honor.
12 We certainly appreciate the guidance that you did
13 provide. It was very helpful for us as we were all working to
14 prepare our findings of fact and briefing that went in on
15 Friday. We understand your guidance, we appreciate it, as I
16 said, and from our perspective there are no additional items
17 that need to be raised regarding it at this time.
18 THE COURT: Okay.
19 Ms. Golin?
20 MS. GOLIN: Agree.
21 THE COURT: Okay.
22 And then just for good measure, Ms. Dennis, anything
23 further to discuss?
24 MS. DENNIS: No, your Honor. Thank you.
25 THE COURT: Okay. Which brings me a bit to the
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1 question of depositions. I think I need a bit of clarity as to
2 how they are going to be used. As I said, generally speaking,
3 in even a bench trial, certainly in a preliminary injunction
4 hearing, you may have deposition designations, you have
5 cross—-designations, there may be objections to certain
6 testimony coming in because an objection was raised during the
7 deposition that I need to deal with. I haven't seen any of
8 that yet. What's the status and how are depositions going to
9 be used in this case? ©Now, I'm not talking about depositions
10 used for impeachment purposes. I know that has to be done in
11 realtime. I'm talking about the affirmative admission of
12 deposition testimony.
13 Let me start with you, Ms. Dennis.
14 MS. DENNIS: Yes, your Honor. Thank you.
15 We have two sets -- I guess the depositions will be
16 used in two ways here beyond impeachment. One is the video
17 designations that will be played in Court, unavailable
18 witnesses or for third parties. And the second is the FTC
19 intends to move for admission or at least for consideration in
20 the record all the materials attached to the prehearing
21 submissions for both sides. That includes findings of fact and
22 conclusions of law in the PI briefing and all the evidence
23 attached to them, including transcripts. That's consistent
24 with what's happened in other section 13 (b) proceedings. We
25 think that going through a designation process on those, an
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1 iterative process with no caps, won't be very efficient because
2 parties will likely overdesignate anyway. We are also talking
3 about defendants' witnesses here, so it is hearsay. So it
4 comes in -- it's not hearsay. 1It's a statement of a party
5 opponent. So that's what we traditionally do in these section
6 13 (b) cases.
7 I would say, to the extent there have been
8 designations done, it's what we have already designated
9 actually in our briefing, in our PI brief, in our reply brief
10 also in the findings of fact and conclusions of law. So there
11 is plenty of opportunity for defense to do I will call it
12 counters in their own briefing. So there is no need to go
13 through the iterative process, formal process, especially if we
14 are just submitting those to the Court for the Court's context
15 and awareness.
16 THE COURT: And both parties will be able to cite to
17 whatever portions of this information they wish to cite to in
18 their post-hearing findings of fact and conclusions of law. So
19 if there is something that one side takes issue with, either
20 that context wasn't provided adequately at the hearing or this
21 document doesn't say what the FTC says it says, that could be
22 raised in the post-hearing briefing. Is that your position?
23 MS. DENNIS: Yes, your Honor. I think you hit the
24 nail on the head there. Defendants have said that we are
25 mischaracterizing documents. The best way for the Court to see

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 09/13/2024 OSCAR NO. 611698 -PAGE Page 83 of 114 * PUBLIC *

73
0962FTC3 PUBLIC
1 whether that is true or not is to have the entire testimony of
2 these witnesses before the Court to the extent we can't present
3 everything in the 20 hours per side that the Court has allotted
4 for the evidentiary hearing.
5 THE COURT: Okay. Let me hear from you, Mr. Johnson.
6 Do you intend -- Mr. Johnson, do the defendants intend to also
7 present video deposition testimony during the hearing-?
8 MR. JOHNSON: Yes, your Honor. The deposition
9 designations that we intend to present we would present during
10 the hearing, and we have engaged in a process that was set out
11 in the Court's scheduling order of exchanging those
12 designations, counterdesignations, objections, and so forth,
13 and we have been working through that with the Federal Trade
14 Commission in this case. And so as to those types of
15 deposition, actual designations and counterdesignations, we
16 agree and have no objection to those being played in court.
17 That's certainly our preference.
18 I think Ms. Dennis raised the second category of
19 materials, which it sounds like would be transcripts from
20 witnesses that will not testify at the proceeding, if I
21 understood what Ms. Dennis was saying, and to those
22 transcripts, I think we do have a disagreement here. We
23 understood the FTC's position throughout much of the hearing
24 today to be that the best presentation of factual testimony
25 would be through percipient witnesses for your Honor to

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 09/13/2024 OSCAR NO. 611698 -PAGE Page 84 of 114 * PUBLIC *

74
0962FTC3 PUBLIC
1 evaluate, and we certainly agree with than sentiment with
2 respect to fact witnesses. Your Honor should have the
3 opportunity to evaluate them, whether through in-court
4 testimony, live, or through the deposition designations that
5 would be performed or that would be played during the
6 proceeding. The Court would not get the benefit of that from
7 the written transcript, which your Honor knows, and that's your
8 Honor's preference. But Ms. Dennis's suggestion that we could
9 resolve any unfortunate -- you know, any mischaracterizations
10 or attorney descriptions of what was said in a document or in
11 testimony that maybe was inconsistent with what the witness or
12 the document intends or says, that it could be resolved in
13 posttrial briefing. I actually don't think it will be
14 efficient and work in this proceeding because we have a
15 simultaneous exchange of briefing of posttrial findings of fact
16 very soon after the proceeding ends, seven days, so we will
17 never know -- we will not be able to anticipate the ways in
18 which the plaintiff will be characterizing testimony or
19 documents that are never presented during the proceeding.
20 Our hope and vision for the proceeding would be that
21 we could meet issue with the FTC on what are the critical
22 points that your Honor will need to resolve, and by having
23 those brought out in the hearing with an opportunity for your
24 Honor to assess the witness's credibility, see the documents
25 for yourself, that we would be able to resolve those disputes
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1 through the hearing. But on a paper record, where we are

2 arguing about how attorneys are characterizing various

3 testimony or document, we don't think that is the preferred

4 path in this proceeding, your Honor.

5 THE COURT: Okay. Let me break this up into two

6 pieces.

7 So with respect to the deposition designations, I

8 don't need to see nor do I normally see even in a bench trial
9 where I am making final conclusions do I need to see the

10 witnesses. I can do it from the transcripts. However,

11 everyone knows that it is -- if you really want something

12 highlighted, you are all experienced counsel, bring it out in
13 the hearing, which I'm sure you all will. But if there are

14 designations from depositions that need to come in and

15 counter-designations for rules of completeness that need to

16 come into evidence, I am willing to take those, as I suggested
17 earlier in my guidance that was provided. I would say that I
18 would like them to be designations and counterdesignations as
19 opposed to entire transcripts of witnesses from which parties
20 can just pick and choose whatever they would like. Because if
21 I have designations and counter-designations, I will then be
22 able to understand if there is an issue with a particular bit
23 of testimony that I need to resolve before we get to posttrial
24 briefing. So if I could have that with respect to deposition
25 designations, that would be fine. So, at base, I am saying I
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1 don't need every witness to be live as long as there is a basis
2 for presenting the deposition testimony as you would in any
3 bench trial with counter-designations that can be submitted,
4 which is what I said earlier this week so that everyone could
5 prepare their witnesses.
6 With respect to documents, I don't know that I really
7 have the issue crystallized yet, and what I would suggest is
8 that we wait and get through this hearing. Again, I'm going to
9 assume that any documents that either party thinks are so
10 important for me to look at that they will be highlighted
11 during the trial, that that is just good practice. If we get
12 to a point where there are some documents that have not been
13 highlighted during the trial or presented during the trial that
14 either party wants to get into evidence, we can then talk about
15 that at some point. It may be that the piece of evidence is
16 coming in because it's been authenticated and described in a
17 deposition and therefore there is enough for it to come before
18 me or there could be an affidavit that talks about it, either
19 the affidavit or the affidavit talking about a particular
20 document, again, a common means for information to come in in a
21 preliminary injunction hearing through a sworn affidavit. So I
22 just don't know with certainty all of the documents that you
23 are talking about when we are talking about this in the
24 hypothetical, so why don't we wait as we go through the trial
25 and see what information we are bringing in and what remains
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1 and then we can address that as we move along.
2 Ms. Dennis, does that work for you?
3 MS. DENNIS: It does, your Honor. I just have one
4 qguestion, when your Honor would like the depo designations that
5 your Honor is referring to.
6 THE COURT: It sounds like you will need a little bit
7 of time to do that, and so I don't need them prior to Monday,
8 just get them to me -- why don't the two sides discuss when
9 that can happen in a reasonable way so that the parties can get
10 together and give me something joint which the designations and
11 the counter-designations.
12 MS. DENNIS: Thank you.
13 THE COURT: Your welcome.
14 Mr. Johnson, any questions about this and will this
15 work for you in terms of process?
16 MR. JOHNSON: That process works for us, your Honor.
17 I just note that there might be one or two transcripts that are
18 actually not from depositions in this proceeding but from the
19 investigative phase. I'm not sure if the FTC intends to
20 designate those. So maybe this isn't an issue for today, so I
21 would just like to reserve the opportunity to potentially
22 object to the admission of those exhibits if the FTC elects to
23 attempt to designate them.
24 THE COURT: All right. So why don't you both discuss
25 that in the first instance. My understanding of them is that
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they are sworn testimony to which the defendants had an
opportunity to ask questions, but that is a very surface
understanding just based on brief letters that were given to
me. But, again, it may not be even an issue, so why don't you
discuss in the first instance and if there is an issue, you can
bring it to my attention.

Ms. Golin, that process works for you?

MS. GOLIN: It does, your Honor. I am relying on
David's deeper understanding of what we just agreed to. I
guess I'm not clear if we are engaging in a designation process
now for depositions that wouldn't be used in court because we
have not done designations for those yet.

THE COURT: Right, you are.

MS. GOLIN: Okay.

THE COURT: All right.

MS. GOLIN: So what is the deadline for that, your
Honor?

THE COURT: You are all going to talk about that as to
what makes sense.

MS. GOLIN: All right.

THE COURT: 1It's not Monday.

MS. GOLIN: Okay, good.

THE COURT: That's fine. Okay. And because of that,
the parties may decide that they don't need deposition
designations. You will all decide what you want to do, but
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1 deposition designations are things that come in certainly
2 during bench trials and preliminary injunctions. You will
3 decide whether you want to present that to me or not.
4 All right. I have one other thing that I have been
5 instructed to advise the parties which is from our technology
6 department. Apparently they are used to providing wifi on
7 request to a limited number of people, but in this case we have
8 85 requests for wifi for this preliminary injunction hearing
9 which they cannot accommodate. So I have been instructed to
10 tell people to resubmit their electronic -- their technology
11 forms, whatever you submit in order to get access to technology
12 in the court, and do three things. Electronic device order, my
13 clerk has corrected me. So resubmit your electronic device
14 orders, and they are asking for three things.
15 Number one, please spell out things that you
16 previously abbreviated. You said PEDs and there are there is
17 some other acronym that is used that I think refers to your
18 computers. They want to make sure they are clear as to what
19 exactly you are going to need the wifi for.
20 Secondly, we can do up to ten per side for wifi, so
21 ten for the FTC and ten for the defendants. So you can decide
22 who needs wifi. Obviously the people who are presenting and
23 doing those presentations and those devices are going to need
24 wifi, but it's ten per side. People can still keep their
25 devices to come into court. We can't accommodate the wifi for
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1 more than ten per side.
2 Okay. Any questions -- I'm not going to be able to
3 answer questions on that, so you can bring questions on that to
4 our technology department, but I have given the message that I
5 was asked to deliver.
6 Okay. That takes me to the end of my list of things
7 that we need to cover here today.
8 Ms. Dennis, is there anything further that we should
9 discuss before we all reconvene at 8:30 on Monday morning?
10 MS. DENNIS: Not for the FTC, your Honor. We look
11 forward to seeing you next week.
12 THE COURT: Thank you.
13 Anything, Mr. Johnson, before we reconvene on Monday?
14 MR. JOHNSON: Your Honor, just one thing to note.
15 Today is the deadline for the defendants to identify the
16 corporate representative that would be attending the
17 proceeding, so I just wanted to go ahead and identify for
18 Tapestry that individual will be Joanne Crevoiserat, and we
19 look forward to seeing you on Monday.
20 THE COURT: Good. Thank you for that. And I do -- I
21 will ask you, Ms. Golin, in a moment, but I want to give my
22 commendation to everyone for meeting all of these deadlines
23 that I know you set for yourselves and made sure that things
24 moved expeditiously, but it has been a very smooth process and,
25 down to the deadline Mr. Johnson just articulated today,
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1 everyone seems to be abiding by what they need to do, and so I
2 thank you for that.
3 Ms. Golin, is there anything we need to talk about
4 before 8:30 on Monday?
5 MS. GOLIN: Nothing that we need to talk about before
6 8:30 on Monday.
7 I would like to thank your Honor for recognizing the
8 teams meeting the deadlines, because that's a lot of people who
9 are not on this call, and they are working very hard and all
10 night, and so I appreciate that recognition on their behalf.
11 Our corporate representative will be Krista McDonough,
12 who is our general counsel, and she will be with us throughout
13 the trial.
14 THE COURT: Great. And your corporate representatives
15 can sit wherever you think is most appropriate. I have no
16 problem with corporate representatives sitting up at counsel
17 table if they need to or in the back is fine, as well. They
18 usually choose to sit in the back so that they can come and go
19 as they need to do. But I do appreciate them being here, as
20 well.
21 Okay. Good. Well, thank you all very much. I know
22 everyone has been working very hard. The materials that I have
23 received thus far are excellent, and I know it takes more than
24 the people on this call to produce those materials. So if you
25 would please relay my appreciation to them for their hard work,
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1 it's not lost on me that this is happening in September so

2 people's summers have not been the most pleasant, I am sure.
3 But the result has been excellent presentations, papers, very
4 good argument here today, and I am sure will result in a very
5 good preliminary injunction hearing starting on Monday.

6 Great. Thank you all very much. Enjoy the rest of
7 your weekend, and court is adjourned. Take care.
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INTRODUCTION

Plaintiff’s motion to exclude handbag industry expert Karen Giberson—an individual with
over 30 years of experience in virtually every facet of the industry—confirms that Plaintiff’s case
is focused on the wrong things. Plaintiff and its economic expert want the Court to turn a blind
eye to the way the handbag industry operates in the real world. They want the Court simply to
accept the conclusions of Plaintiff’s economist—who has no background in the industry—no
matter how divorced his views are from reality. But the Court’s primary task at the preliminary
injunction hearing is to assess the “commercial realities” of the handbag industry' and to determine
whether Plaintiff is likely to prove that the proposed transaction may substantially lessen
competition and harm consumers. To answer these questions, the Court needs to understand how
consumers shop for handbags and the competitive options available to consumers in the real world.
Ms. Giberson lives and breathes this real world every day.

Ms. Giberson is the President and CEO of the 350-member Accessories Council—one of
the largest and most prominent trade associations devoted solely to fashion accessories (including
handbags)—and the Editor-in-Chief of the Ac Magazine—the only publication dedicated solely to
fashion accessories. She regularly interacts with the full range of handbag industry participants
from designers to suppliers to wholesalers to manufacturers to retailers to journalists to bloggers
to consumers. She has helped numerous designers start and grow handbag businesses; has traveled
the globe to learn the intricacies of handbag sourcing and manufacturing; and is a prolific writer
and voracious reader about all things handbags. Her unparalleled experience will provide the
Court with a window into the true competitive breadth of the handbag industry—a marketplace

where Plaintiff itself concedes that at least 235 companies compete. In reality, there are far more.

! Brown Shoe Co. v. United States, 370 U.S. 294, 336 (1962).
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Ms. Giberson is indisputably qualified to provide testimony as a handbag industry expert;
even Plaintiff does not challenge that premise. Instead, Plaintiff lobs legally irrelevant, unfair or
downright insulting jabs at the reliability and usefulness of Ms. Giberson’s opinions based largely
on mischaracterizing her deposition testimony. None lands. Indeed, Plaintiff cites to inapplicable
cases such as ones that focus on the Rule 702 standards that apply to scientific or technical experts,
rather than the law that applies to industry experts like Ms. Giberson.

First, Plaintiff seeks to chide Ms. Giberson for reaching opinions based solely on her “gut,”
but facts to support such an assertion are simply not in the record. Ms. Giberson submitted a
lengthy and detailed report and sat for a 7-hour deposition, all of which laid out the extensive
factual basis, experience and specialized knowledge that underlie each of her opinions. Plaintiff’s
attempt to take one word out of context from that fulsome record to prevent the Court from hearing
about the actual commercial realities of the handbag industry is telling. Regardless, as courts have
recognized, when it comes to industry experts like Ms. Giberson, “gut” is simply a shorthand way
to refer to forming opinions based on experience and therefore is no basis to exclude testimony.
See Singleton v. Fifth Generation, Inc., 2017 WL 5001444, at *5 (N.D.N.Y. Sept. 27, 2017)
(refusing to exclude opinions of industry expert based on a “personal gut call”).

Second, Plaintiff argues the Court should exclude Ms. Giberson’s testimony because she
dares to criticize the opinions of Plaintiff’s economist, Dr. Smith, despite not being an economist
herself. Plaintiff misunderstands Ms. Giberson’s role. She is not offering any economic opinions.
Defendants’ highly qualified economist, Professor Fiona Scott-Morton, handles that role. Ms.
Giberson’s response to Dr. Smith is focused on his failure to grapple with the real-world of the
handbag industry, as well as his apparent failure to understand how data sources like NPD actually

work, or how consumers shop and make decisions about handbag purchases. Plaintiff’s real
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concern seems to be that Ms. Giberson has exposed the frailty of Dr. Smith’s opinions. But
Plaintiff’s choice not to ground Dr. Smith’s opinions in commercial reality is no basis to bar Ms.

13

Giberson from explaining what that reality is. Indeed, an industry expert’s “practical experience
is at least as valuable, and may prove moreso, than [an economist’s] peer-reviewed theory.” See
Gabel v. Richards Spears Kibbe & Orbe, LLP, 2009 WL 1856631, at *3 (S.D.N.Y. June 26, 2009).
Third, Plaintiff’s suggestion that an industry expert should not be allowed to tell the Court
that there is no well-understood definition of the term “accessible luxury” in the handbag industry
is baffling. Plaintiff put the question at issue by having an economist, with no industry expertise,
opine about what the industry supposedly thinks about the term. Ms. Giberson rebuts that opinion
based on decades of experience. If that is not the proper role of an industry expert, then what is?
Fourth, Plaintiff suggests that this Court should preclude Ms. Giberson from testifying
about how and why consumers buy handbags—a subject that has been the primary focus of her
day-job for decades—because she did not conduct a consumer survey. Plaintiff fundamentally
misunderstands the law and Defendants’ criticisms of Dr. Smith. All of Dr. Smith’s economic
opinions hinge on assumptions about what handbag brand consumers would buy in the event of a
price increase. He is supposed to have a factual basis for those assumptions. But he did not
conduct a consumer survey to study that question, so he does not have relevant factual evidence to
rely on. Instead, he relied on years-old surveys that do not address the relevant question. While
Dr. Smith, who has no experience in the handbag industry at all, opines about consumer behavior
without doing any consumer-facing research, Ms. Giberson relies on her decades of real-world,
consumer-facing experience to inform her conclusions. Courts recognize that industry experts like

Ms. Giberson can use their experience to reliably opine about consumer behavior without

conducting a survey. ROMAG Fasteners, Inc. v. Fossil, Inc., 2014 WL 1246554, at *3 (D. Conn.
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Mar. 24, 2014) (handbag industry experts permitted to opine on why consumers buy handbags
based on experience). Technical experts like Dr. Smith have no industry experience to draw upon.

Finally, Plaintiff claims that Ms. Giberson testified that her opinions are based on “the
interests of the Accessories Council’s members” and are thus biased in favor of Tapestry.
Plaintiff’s Mot. to Exclude (“Mot.”) 3, 5 (ECF No. 171). Ms. Giberson never said any such thing.
In fact, she made clear that she was not favoring any member—Tapestry or any of the hundreds of
other Council members, such as customers of Tapestry’s brands like Nordstrom or competitors of
Tapestry’s brands like Steve Madden and Kurt Geiger. Nor would it make any sense for her to
favor Tapestry, given that the Council’s membership spans the whole industry. Ms. Giberson also
stated that she has no interest in the outcome of this case or the transaction; and that she is simply
offering “genuine, unbiased opinions of the industry [she] know([s] inside and out.” Report of
Giberson (“Rep.”) q 8 (attached in full at ECF No. 173-1). No one who listens to Ms. Giberson
talk about the handbag industry would reasonably conclude she has any bias here. Regardless, this
Court is perfectly capable of assessing her credibility on the stand.

Ms. Giberson’s opinions satisfy Rule 702. The Court should deny Plaintiff’s motion.

SUMMARY OF MS. GIBERSON’S EXPERT OPINIONS

Ms. Giberson offers essentially five expert opinions: (1) The U.S. handbag industry is
dynamic and vibrant with thousands of different handbag options from hundreds of different
brands across all price points. Rep. 49 16(b), 17-21; Rep. App. C (attached in full at ECF Nos.
156-2, 156-3). (2) Consumers shop for handbags for many different reasons and in many different
ways. Rep. 99 16(a), 17-21. (3) There is no well-understood definition of the term “accessible
luxury” in the handbag industry generally or among consumers. Consumers do not categorize any
particular set of brands or handbags as “accessible luxury,” nor do consumers shop only within

some particular category of limited brands. There is competition across the wide spectrum of
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handbags. Rep. 9 16(c), 22-28. (4) Because third-party company NPD obtains its data from only
limited sources (i.e., just a subset of retailers in the wholesale channel), it is well-understood in the
industry that NPD does not provide any comprehensive data about handbag sales in the U.S. or
about any particular handbag seller. NPD’s “brand classifications” are not intended to, and do not
actually, reflect which handbags or handbag brands compete with each other from the consumer
perspective. Rep. 99 16(d), 29-75. (5) Given the extraordinary number of handbag options
available to consumers at every price point and the dynamic nature of the industry—including the
continuous entry, expansion and repositioning of players—based on her experience, Ms. Giberson
does not believe that Tapestry (or any of its brands) would be able to successfully raise the price
of Coach, Kate Spade or Michael Kors handbags without innovating or otherwise doing something
to demonstrate increased value to consumers because consumers have so many other options to
which they can turn. Report 4 16(e), 76-103; Rep. App. C.

As Ms. Giberson details in her lengthy report, and as she explained during her deposition,
each of these opinions is based on her decades of industry experience and amply confirmed by the
record evidence. Ms. Giberson explained how each opinion was supported and based on, among
other things: (1) Her 19-years and counting as the President of the Accessories Council, whose
mission includes supporting new designers looking to start a business and existing designers
looking to expand or reposition. Rep. 4 1. (2) Her role as the Editor-in-Chief of the Ac Magazine,
the only publication devoted solely to fashion accessories (including handbags), and the hundreds
of articles she has written on the handbag industry specifically. Id. 9 2, 8, App. A. (3) Her day-
job responsibilities to stay current on all facets of the handbag industry, including industry players,
industry trends and how consumers are shopping. /d. 8. (4) Her day-job requirements to ensure

she understands consumer preferences and shopping behaviors, which involves regularly (i)
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interacting with handbag consumers to learn how and where they shop, (ii) interfacing with
Accessories Council member companies as well as other handbag designers, retailers, and industry
participants to learn about their handbag customers, and (iii) reading established industry
publications. Rep. 492, 8, 17. (5) Her prior role at QVC, where she was responsible for buying
handbags and for developing private-label handbags. Rep. § 4; Giberson Tr. 22:13-24 (attached
in full at ECF No. 173-2). (6) Her partnership in Edit Consulting where she assists companies that
source leather accessories and handbags from India, and her role consulting for the Council for
Leather Exports of India. Rep. § 6. (7) Her personal visits to over 100 accessories factories and
leather tanneries all over the world. Rep. q 7; Giberson Tr. 240:23-241:14. (8) Her familiarity with
NPD because it is a member, sits on the Council’s Board and reports to Council membership. Rep.
9 30. And her knowledge about how NPD creates its reports based on regular communication with
the NPD Executive Director responsible for accessories (including handbags). Id.

ARGUMENT

The Second Circuit has distilled the requirements for the admissibility of expert testimony
under Federal Rule of Evidence 702 “into three broad criteria: (1) qualifications, (2) reliability,
and (3) relevance and assistance to the trier of fact.” Envy Branding, LLC v. William Gerard Grp.,
LLC,No.20-CV-03182 (JLR), 2024 WL 869156, at *8 (S.D.N.Y. Feb. 29, 2024) (quotation marks
and citation omitted). Ms. Giberson meets all three criteria.

I MS. GIBERSON’S OPINIONS SATISFY FEDERAL RULE OF EVIDENCE 702

Qualifications: Ms. Giberson’s more than 30 years of experience amply qualify her to
testify as an expert in the handbag industry. Experts do not all have to be doctors or scientists.
See Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 141-42, 148 (1999). Rule 702 itself states
that an expert may be qualified by “knowledge” or “experience,” and courts have held that “[a]n

expert can be considered qualified under Daubert based on experience alone.” U.S. v. Patel, 2023
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WL 2643815, at *33 (D. Conn. Mar. 27, 2023) (refusing to exclude industry experts qualified by
“experience alone” in antitrust case); see also Dover v. British Airways, PLC (UK), 254 F. Supp.
3d 455, 459 (E.D.N.Y. 2017) (industry expert qualified due to 25 years of experience). These
types of experts are often referred to as industry experts, and they are common in many types of
cases, including antitrust cases. See id.

Reliability: Ms. Giberson’s opinions are reliable because each is firmly grounded in her
decades of real-world experience in the handbag industry. See supra at 4-6. Evaluating industry
expert testimony “calls for a flexible Daubert inquiry.” Singleton v. Fifth Generation, Inc., 2017
WL 5001444, at *5 (N.D.N.Y. Sept. 27, 2017) (denying motion to exclude expert with “substantial
experience in the industry” who had “articulated the basic reasoning for his opinions”). Industry
experts, like Ms. Giberson, are not expected to “rely on anything like a scientific method.” Fed.
R. Evid. 702, Advisory Committee Notes, 2000 Amendments. Instead, their “specialized
knowledge” and personal experience may be “the predominant, if not sole, basis for a great deal
of reliable expert testimony.” Id. An industry expert’s opinions are reliable when the expert shows
“how [her] experience led to [her] conclusions or provided a basis for [her] opinions.” See Envy
Branding, 2024 WL 869156, at *8 (industry expert with over ten years of experience can opine on
“industry norms”). Indeed, courts routinely allow industry experts to rely on their experience to
opine on issues such as how and why customers buy a particular product and which products
customers consider to be substitutes. See, e.g., Fossil, 2014 WL 1246554, at *3 (handbag industry
experts permitted to opine on why consumers buy handbags); Dial Corp. v. News Corp., 165 F.
Supp. 3d 25, 40 (S.D.N.Y. 2016) (factfinder “may consider the testimony of industry experts
regarding product substitutability”); Singleton, 2017 WL 5001444, at *9-10 (industry expert

permitted to opine on brands of vodka consumers consider to be in the same “competitive set”).
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Relevance and Assistance to the Trier of Fact: Ms. Giberson’s opinions are clearly
relevant to this case and would help this Court assess issues in dispute. Ms. Giberson’s opinions
explain how Plaintiff and its expert (i) ignore numerous competitive options for handbag
consumers, including through the fast-growing resale channel, (ii) misunderstand or misconstrue
how NPD collects and organizes its data and how the industry views NPD, (iii) ignore or downplay
the significance of the continuous entry, expansion and repositioning of industry players, (iv) fail
to account for the commercial realities of how consumers shop for handbags and (v) are wrong
about the attributes they contend make “accessible luxury” handbags distinct from other handbags.

Industry experts routinely testify in antitrust cases, including for the government, because
courts find their experience-based opinions relevant and helpful. See, e.g., Dial Corp., 165 F.
Supp. 3d at 40 (industry expert permitted to testify about product substitutability); Patel, 2023 WL
2643815, at *33-35 (industry experts permitted to testify about industry hiring practices); F.T.C.
v. Foster, 2007 WL 1793441, at *18 (D.N.M. May 29, 2007) (considering FTC’s industry expert
in merger case). The same should be true for Ms. Giberson here.

Ms. Giberson’s opinions fall comfortably within Rule 702, and the Court should hear them.
Plaintiff’s grab-bag of gripes provides no reason to conclude otherwise.

II. MS. GIBERSON’S OPINIONS ARE BASED ON MORE THAN 30 YEARS OF
EXPERIENCE AND SPECIALIZED KNOWLEDGE, NOT MERELY HER “GUT”

Plaintiff first accuses Ms. Giberson of not applying “reliable principles and methods to
specific data” because she supposedly relied on her “gut” to reach opinions, had allegedly formed
all of her opinions before ever being retained in this case and performed only a “shallow analysis.”
Mot. at 3-5. None of this is true. As an initial matter, Plaintiff relies inapplicable law. Rather

than sticking to the wealth of authority addressing industry experts like Ms. Giberson, Plaintiff
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mixes in a variety of inapposite cases about technical experts, like doctors and scientists.> While
this body of law applies to economists like Dr. Smith and Professor Scott-Morton, it does not apply
to industry experts like Ms. Giberson who are qualified based on their experience and are not
expected to “rely on anything like a scientific method.” Fed. R. Evid.702, Advisory Committee
Notes, 2000 Amendments. Ms. Giberson’s opinions are admissible because she showed how her
experience “provided a basis” for them. See Envy Branding, 2024 WL 869156, at *8; Pension
Comm. of U. of Montreal Pension Plan v. Banc of Am. Securities, LLC, 691 F. Supp. 2d 448, 464—
65 (S.D.N.Y. 2010) (“[T]he reliability of [industry expert’s] testimony largely depends on whether
he has drawn the proffered industry standards from an adequate source—in this case, his
experience.”). Ms. Giberson is therefore unlike the expert in the case cited by Plaintiff, LinkCo,
Inc. v. Fujitsu Ltd., 2002 WL 1585551 (S.D.N.Y. July 16, 2002) (cited Mot. at 5, 10 n.2, 13), who
failed “to explain how his experience supports his conclusion.” Id. 9 at *4.

Plaintiff’s contention that Ms. Giberson formed all of her opinions before Defendants had
even retained her in this case and thus before she had access to the record (Mot. at 4-6) is wrong.
The bulk of her expert report responds to the opinions of Plaintiff’s expert Dr. Smith that he
disclosed for the first time on July 26, 2024; Ms. Giberson could not have known Dr. Smith’s
opinions before Defendants retained her in “early June [2024].” Giberson Tr. at 23:22-23.

As to the rest of her opinions, Plaintiff either misunderstands or mischaracterizes what Ms.

Giberson said and did. As an industry expert, of course she formed some preliminary views after

2 See, e.g., Mot. at 3-5, citing Zenith Elecs. Corp. v. WH-TV Broad. Corp.,395 F.3d 416 (7th
Cir. 2005) (social scientist performing quantitative analysis); Daniels-Feasel v. Forest Pharms.,
Inc., 2021 WL 4037820, at *17 (S.D.N.Y. Sept. 3, 2021) (toxicologist); E.E.O.C. v. Bloomberg
L.P.,2010 WL 3466370, at *15 (S.D.N.Y. Aug. 31, 2010) (economists and social psychologist);
In re Davol, Inc./C.R. Bard, Inc., Polypropylene Hernia Mesh Prods. Liab. Litig., 2021 WL
4931996, at *6 (S.D. Ohio Oct. 22, 2021) (medical doctor).
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reading Plaintiff’s complaint. That is what industry experts do, i.e., assess whether, based on their
experience, specific contentions about their own industry are true. This is decidedly unlike the
case Plaintiff cites (Mot. at 6), Viterbo v. Dow Chem. Co., 646 F. Supp. 1420, 1424-25 (E.D. Tex.
1986), where a medical doctor first diagnosed a patient without having run any medical tests.

Ms. Giberson did not need to run any tests or review extensive record evidence to assess
whether, as Plaintiff alleged in its complaint, handbag “[i]ndustry participants recognize a distinct
market for ‘accessible luxury’ handbags, which have peculiar characteristics, as well as distinct
prices and consumers and unique production facilities, that distinguish them from other types of
handbags.” Compl. § 27 (ECF No. 1). Ms. Giberson knew that was not true based on more than
30-years of real-world experience. But Ms. Giberson did not, as Plaintiff suggests, ignore the
record. Before she prepared her report, she read a/l the third-party depositions that had taken place
as well as a number of party depositions, and also reviewed a wealth of other record evidence.
Rep. App. B. This clearly was not all one-sided evidence. Indeed, Ms. Giberson reviewed Dr.
Smith’s report and record evidence he cited as supposedly supporting his opinions. Giberson Tr.
264:14-265:3; Rep. App. B. Before her deposition, she also reviewed his rebuttal report and cited
record evidence. Id. As Ms. Giberson explained at her deposition, her review of all this evidence
did not change what she knew to be true based on her experience, but it certainly “fortified” her
opinions. Giberson Tr. 266:8-12. Plaintiff pooh-poohs the 80-hours Ms. Giberson personally
spent reviewing the record and preparing her report—the equivalent of two full-time work
weeks—as a “shallow analysis” (Mot. at 5), but neglect to credit her more than 30-year head start,
and the assistance of her support team. Rep. § 15.

Plaintiff relies heavily on E.E.O.C. v. Bloomberg L.P., 2010 WL 3466370, at *15

(S.D.N.Y. Aug. 31, 2010) (Mot at 4, 6), but that case is inapposite. There, a scientific expert (i)

10
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“did not conduct a scientific study that would meet peer review standards,” but admitted that he
could have done so; (i1) “ignore[d] completely” evidence that did not support his opinion; and (iii)
admitted that if he had reviewed additional evidence he would have “reconsider[ed]” and
“back[ed] off” his conclusions. /d. at *15. Nothing like that happened here. To the contrary, in
addition to a wealth of other evidence, Ms. Giberson also reviewed the set of evidence that Plaintiff
and its expert contend supports Plaintiff’s case. Giberson Tr. 264:14-265:3; Rep. App. B. None
of it changed her opinions about the competitive options available to consumers in the real world
because Plaintiff’s evidence simply is not focused on that key issue. E.g., Rep. 99 26-28.

III.  MS. GIBERSON IS NOT OFFERING ANY “ECONOMIC” OPINIONS, BUT SHE
IS QUALIFIED TO REBUT DR. SMITH

Plaintiff next argues that the Court should not hear from Ms. Giberson at all because she is
not an economist and thus has no basis to rebut anything that Dr. Smith did. Mot. at 6-8, 11. That
is a non sequitur because she is not offering any economic opinions. Defendants’ expert economist
Professor Fiona Scott Morton will do that. Ms. Giberson does explain where Dr. Smith disregards
the commercial realities of the handbag industry, and specifically the consumer perspective, but
she is doing that as an industry expert, not as an economist. E.g., Rep. q 76.

For example, contrary to Plaintiff’s suggestion (Mot. at 11), Ms. Giberson is not critiquing
how Dr. Smith mathematically ran NPD data through his various economic models. Instead, she
explains that his decision to limit his analysis solely to the NPD’s “bridge” and “contemporary”
categories “ignores how consumers actually shop in the real world” because (i) “NPD’s ‘brand
classifications’ are not intended to, and do not actually, reflect which handbags or handbag brands
compete with each other from the consumer perspective,” as the industry understands and as NPD
itself has acknowledged (Rep. 94 43-63), and (ii) NPD data is very limited because it does not

track handbag sales in many channels, such as resale and direct to consumer (id. 9 33-34, 58-59).

11
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Similarly, contrary to Plaintiff’s contention (Mot. at 14), Ms. Giberson is not opining
whether, from an economics perspective, entry or expansion would be sufficient to address any
potential anticompetitive effects. Rather, she explains the many real-world facts that Dr. Smith
does not address, including (i) numerous recent examples of entry, expansion and repositioning
that Dr. Smith does not discuss (Rep. 44 81-84), (ii) the ease with which new handbag brands can
enter and grow (id. 99 81-101) and (ii1) the vast global manufacturing and sourcing options for
handbags (id. 99 85-95)—all of which she knows from her own experience.

Demonstrating how a technical expert’s opinions are divorced from the real world is an
important role that industry experts serve, not a basis to exclude them. For example, in Gabel v.
Richards Spears Kibbe & Orbe, LLP, the defendant retained an industry expert to rebut the
opinions of the plaintiff’s labor economist. 2009 WL 1856631, at *3 (S.D.N.Y. June 26, 2009).
The court refused to exclude the industry expert’s testimony, noting that the industry expert’s
“practical experience is at least as valuable, and may prove moreso, than [the economist’s] peer-
reviewed theory.” Id. at *3. Similarly in In re Kirkland Lake Gold Ltd. Securities Litig., the court
rejected an argument that an industry expert could not opine on stock price movements because he
lacked the economic qualifications of the plaintiff’s Ph.D. economist. 2024 WL 1342800, at *3
(S.D.N.Y. Mar. 29, 2024). The court explained that the industry expert served a different role than
the parties’ “dueling” economists. /d. Ultimately, the court credited the experienced-based
opinions of the industry expert over the economist’s opinions, which the court found to be “of little
probative value on the subject of price impact.” Id. at *12.

Plaintiff implies that Ms. Giberson’s opinions about commercial realities are not reliable
because they supposedly conflict with the “antitrust economics” that Dr. Smith purports to apply.

Mot at 6-14. But Plaintiff has things backwards. The fact that the commercial realities conflict

12
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with the predictions that Dr. Smith makes using his mathematical models means it is Dr. Smith
who has the reliability problem, not Ms. Giberson. Cf. F.T.C. v. Thomas Jefferson U., 505 F. Supp.
3d 522, 544, 553 (E.D. Pa. 2020) (finding Dr. Smith’s economic results unpersuasive because they
did not “correspond[] with commercial realities”).

IV. MS. GIBERSON IS CLEARLY QUALIFIED TO OPINE ON WHETHER
“ACCESSIBLE LUXURY” IS A WELL-UNDERSTOOD INDUSTRY TERM

One of Plaintiff’s most surprising arguments is that the Court should not hear Ms. Giberson
explain that the term “assessable luxury” has no well-understood meaning in the handbag industry,
and that the “distinct” features Plaintiff contends make “accessible luxury” handbags different
from other types of handbags actually are not so distinct. Mot. at 9-10. Plaintiff argues that
“[i]ndustry participants recognize a distinct market for ‘accessible luxury’ handbags, which have
peculiar characteristics, as well as distinct prices and consumers and unique production facilities,
that distinguish them from other types of handbags.” Compl. § 27 (emphasis added). Ms. Giberson
strongly disagrees based on her experience. Rep. Y 22-28, 55-75. It is the job of an industry

29 ¢¢

expert to explain what is—and what is not—recognized as “distinct,” “peculiar” or “unique” in
their industry. E.g., Patel, 2023 WL 2643815, at *33 (industry expert testifies about “industry
practice”). If Ms. Giberson is not qualified to reliably do that for the handbag industry, then it is
hard to imagine who is—certainly not an economist with no industry expertise at all. Plaintiff and
its expert are free to put on blinders and focus solely on some cherry-picked internal documents
and statements to the investment community. But the Court should hear from Ms. Giberson about

the much bigger picture—one that includes the real-world consumer perspective.

V. MS. GIBERSON HAS AMPLE EXPERIENCE TO EXPLAIN HOW CONSUMERS
SHOP FOR HANDBAGS WITHOUT CONDUCTING A CONSUMER SURVEY

Plaintiff argues that Ms. Giberson should not be allowed to opine on how consumers shop

for handbags or the variety of handbag options available, because she did not perform a consumer

13
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survey. Mot. at 9, 13. This is both hypocritical and wrong. It is hypocritical because Dr. Smith
also wants to opine on how consumers shop for handbags, but he did not conduct his own consumer
survey to study that question (and the old surveys on which he seeks to rely are not fit for the
purpose he wants to use them for). If Dr. Smith, who has no experience in the handbag industry,
is permitted to opine about what handbag consumers are likely to do if, for example, the price of
a Michael Kors handbag were to increase, “then someone who has actually worked in the field
[like Ms. Giberson] can most certainly do so.” Gabel, 2009 WL 1856631, at *3.

Here again, the distinction between industry experts and technical experts is key. Courts
permit industry experts to opine on consumer and marketplace behavior without conducting a
survey so long as they have the experience to do so, which Ms. Giberson clearly does. ROMAG
Fasteners, Inc. v. Fossil, Inc., 2014 WL 1246554, is particularly instructive. In Fossil, the
defendants sought to exclude the testimony of two industry experts regarding the role that a
handbag’s hardware plays “in a consumer’s choice of handbag.” Id. at *2. Defendants argued that
the two experts’ experience in the handbag industry (twenty and twenty-five years) was
insufficient and that they should have conducted a consumer survey. /d. at *3. The court disagreed
and held their industry experience was sufficient to support their opinions without a survey. /Id.,
see also Singleton, 2017 WL 5001444, at *9-10 (industry expert can testify about brands in
consumers’ “competitive set”). By contrast, a technical economic expert like Dr. Smith has no
industry experience to rely on to justify not conducting his own survey to support his assumptions
about what consumers would do in the event of a handbag price increase.

VI. MS. GIBERSON’S OPINIONS ARE HER OWN

Finally, Plaintiff makes a halfhearted attempt to exclude Ms. Giberson because she is
biased. This argument is wrong legally because an expert’s potential bias goes to weight, not

admissibility. Int’l. Cards Co., Ltd. v. MasterCard Intl. Inc., 2016 WL 7009016, at *8 (S.D.N.Y.
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Nov. 29, 2016). But this argument is also deeply wrong factually. Anyone who hears Ms.
Giberson speak or reads her testimony would know instantly that her opinions are her own, and
she is not testifying to do favors for anyone. It does not even make sense to suggest, as Plaintiff
does, that Ms. Giberson is somehow favoring Tapestry because it is member of the Accessories
Council or because it donated to a charity event. Mot. at 1 n.1, 5. The Accessories Council has
over 350 members and many donate to its charity events. Ms. Giberson not only expressly rejected
any bias, but also has no incentive to favor Tapestry over the many other members that span the
gamut from handbag manufacturers like Tivoli to retailers like Nordstrom’s to data analyst firms
like NPD to resellers like Fashionphile to brands like Tory Burch, Kurt Geiger, and Vera Bradley.

Ms. Giberson never testified that she based her opinions on “the interests of the Accessories
Council’s members,” as Plaintiff claims (Mot. at 3). Nor did Ms. Giberson take “a straw poll of
Accessories Council board members” to reach her opinions (id. at 5). Instead, she testified that
after she read Plaintiff’s complaint, she briefly talked to a few of her Board members (none of
whom is from Tapestry or Capri), had one in-depth conversation (with an independent consultant)
(Giberson Tr. 271:6-272:5; Rep. Ex. 2) and thought “long” and “careful[ly]” about how the
transaction “would impact the industry or how it could impact my members” (Giberson Tr. 265:24-
266:4). This is unremarkable. Of course she talked to others in the industry about this high-profile
lawsuit; the case was headline news in her industry and across the country when Plaintiff filed it.
And of course she thought carefully about how this potential transaction might impact the handbag
industry generally, which includes many Accessories Council members. Careful thought ensures
reliable opinions. Ultimately, as she stated, the opinions in her report are her own and are the
“culmination of [her] years of experience.” Giberson Tr. 266:24-267:20.

CONCLUSION

Ms. Giberson’s opinions satisfy Rule 702. This Court should deny Plaintiff’s motion.
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3 Electronic signatures used with consent in accordance with Rule 8.5(b) of the Court’s ECF Rules
and Instructions.
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