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Section 5(b) Does Not Authorize 
Modification of the Order

01
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The Commission relies exclusively 
on Section 5(b) as its authority to 
reopen the Order.

The Order to Show Cause Is Predicated on the Commission’s Section 5(b) 
Authority

“The Federal Trade Commission (‘Commission’) 
‘may at any time, after notice and opportunity for 
hearing, reopen and alter, modify, or set aside, in 
whole or in part any . . . order made or issued by it 
under this section.’  15 U.S.C. § 45(b).” 

PUBLIC

OTSC at 1 3
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Section 5(b) Authorizes Modification Only of Orders Issued “Upon [a] 
Hearing”

Section 5(b) authorizes the Commission to:

• “issue and serve” a “complaint stating its 
charges” and “containing a notice of a hearing”;

• “upon such hearing . . . issue and cause to be 
served” an order to cease and desist;

• “reopen and alter, modify, or set aside, in whole 
or in part, any report or order made or issued by 
it under this section.” 

Nothing in Section 5(b) authorizes the Commission 
to issue or reopen consent orders.

PUBLIC

15 U.S.C. § 45(b) 4
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Annual Report of the Federal Trade Commission for the Fiscal Year Ended June 30, 1954, 1954 WL 47708, at *5 (Jan. 1, 1954)

The Commission Has Long Recognized that Section 5(b) Does Not 
Authorize Issuance or Modification of Consent Orders

“Respondent must agree . . . that the order shall 
have the same force and effect as if entered after 
a full hearing; and that the order may be modified 
or set aside in the same manner as other orders.”

Because Section 5(b) 
only authorizes 
issuance and 
modification of orders 
upon a hearing, the 
Commission has—for 
decades—understood 
that agreement is 
necessary for it to 
issue or reopen 
consent orders. 

PUBLIC
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Rule 2.32 Demonstrates that Section 5(b) Does Not Authorize Modification 
of Consent Orders

The Commission formalized its 
interpretation of Section 5(b) in Rule 
2.32(c).

• Section 5(b) authorizes the 
modification only of orders issued 
“on a litigated or stipulated 
record.”

• Rule 2.32(c) therefore requires 
respondents settling administrative 
complaints to agree that consent 
orders can be modified “in the 
same manner” provided by Section 
5(b).

PUBLIC

16 C.F.R. § 2.32(c) 6
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Rule 2.32 Demonstrates that Section 5(b) Does Not Authorize Modification 
of Consent Orders

16 C.F.R. § 2.32(c); Nat’l Fed. of Indep. Bus. v. Sebelius,
567 U.S. 519, 546 (2012)

“[R]equir[ing] assessable penalties to be assessed 
and collected ‘in the same manner as taxes’ 
makes little sense if assessable penalties are 
themselves taxes.”

Under Supreme 
Court precedent, 
Rule 2.32(c)’s 
language precludes 
the application of 
Section 5(b) to 
anything other than 
“orders issued on a 
litigated or stipulated 
record.”

Rule 2.32(c) would 
be superfluous if 
consent orders 
could be modified 
under Section 5(b).

PUBLIC
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The Order Was Not Issued under Section 5(b)

“IT IS FURTHER ORDERED that, Facebook having consented to 
modifying the 2012 order as set forth below, the Commission hereby 
modifies the 2012 order with the attached Decision and Order.”

“Facebook consented to . . . the new Decision and 
Order set forth below.”

Meta consented to entry of the Order.

PUBLIC

Order Modifying Prior Decision and Order, In re Facebook, Inc., Dkt. 
No. C-4365 (F.T.C. Apr. 27, 2020) at 1 8
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Meta Did Not Agree that the Order Could be Modified

“Respondent may seek modification of this Part pursuant to 
15 U.S.C. § 45(b) and 16 C.F.R. §2.51(b) to address relevant 
developments that affect compliance with this Part ….”

“Respondent may seek modification of this 
paragraph pursuant to 15 U.S.C. § 45(b) and 16 
C.F.R. § 2.51(b) to address relevant developments that 
affect compliance with this paragraph ….”

Parts II-III

The Order to Show Cause does not invoke Meta’s 
consent as a basis for modification because Meta
did not agree that the Order could be modified.

Because the Order did not resolve an administrative 
complaint, Meta was not required to agree that it
could be modified.

The parties agreed that Parts II and III of the Order
could be modified under particular circumstances.

Construing Section 5(b) to authorize modification
of the entire Order would render those negotiated 
provisions superfluous.

PUBLIC
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Section 5(b) Only 
Authorizes Modification 
of Orders Subject to 
Petitions for Review

02
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Section 5(b) Only Authorizes Modification of Orders Subject to 
Petitions for Review

15 U.S.C. § 45(b)

“After the expiration of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, the Commission may at any time, 
after notice and opportunity for hearing, reopen and alter, modify, or set aside, in 
whole or in part any report or order made or issued by it under this section ….”

PUBLIC
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Fed. R. App. P. 3(a)(1); Fed. R. App. P. 15(a)(1) 

The Order Gave Rise Only to an Appeal

One order cannot give rise to both an appeal and a petition for review.

PUBLIC
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The Commission’s Waiver Confirms that the Order Gave Rise to an 
Appeal

“4. Respondent and the Commission waive all 
rights to appeal or otherwise challenge or contest 
the validity of this Order.”

Waiver is the intentional relinquishment 
of a known right.

The Commission’s waiver acknowledged 
its right to appeal the Order. 

PUBLIC

Order Modifying Prior Decision and Order, In re Facebook, Inc., Dkt. 
No. C-4365 (F.T.C. Apr. 27, 2020); Morgan v. Sundance, Inc., 596 
U.S. 411, 417 (2022)
  

13
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The Commission Cannot 
Enforce its Orders

03

PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 11/05/2024 OSCAR NO 612123 | PAGE Page 15 of 42 * -PUBLIC 



15

The Commission Cannot Enforce its Orders

“[T]he FTC Act provides multiple avenues by 
which the Commission may seek to ensure 
compliance with its orders, including 
through reopening for modification.”

Complaint Counsel expressly argues 
that Section 5(b) allows the 
Commission to enforce its orders.

PUBLIC

Complaint Counsel’s Reply to Meta’s OTSC Response at 2, In re Facebook, Inc., 
Dkt. No. C-4365 (F.T.C. June 7, 2024)
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Only Federal Courts Can Enforce Commission Orders

In re Intuit Inc., 2024 WL 382358, at *56 (F.T.C. Jan. 22, 2024)

“Second, FTC orders, again like those of the CFTC 
in Schor, are enforceable only by order of the 
district court.”

The Commission reiterated—and defended 
the constitutionality of its administrative 
adjudication—on the basis that it cannot 
enforce its own orders.
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17
FTC v. Morton Salt Co., 334 U.S. 37, 54 (1948);
United States v. J.B. Williams Co., 498 F.2d 414, 422 (2d Cir. 1974)  

Only Courts—Not the Commission—Can Adjudicate 
Order Compliance

“The enforcement responsibility of the courts 
… is to adjudicate questions concerning the 
order’s violation ….”

“The second proposition seems unsound as applied to 
enforcement proceedings unless Congress has vested the 
FTC with power not only to make orders but to determine 
whether they have been violated …. No decision has ever 
intimated such a view.”

Courts—including 
the Supreme 
Court—have held 
that only courts 
may adjudicate 
order compliance.
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This Proceeding Is an Order Enforcement Action

“Based on the foregoing, the Commission has good cause to 
believe Respondent violated the Commission’s Orders, 
Section 5, COPPA, and the COPPA Rule, and will likely 
continue to commit privacy violations in the future absent 
further enforcement action by the Commission. 
Respondent’s non-compliance constitutes changed 
conditions demonstrating that additional modifications to the 
Order are needed to clarify and strengthen its requirements, 
and thus provide enhanced protections for consumers.”

The Order to Show Cause explicitly states that 
this proceeding is an order enforcement action to 
adjudicate Meta’s order compliance. 

PUBLIC

OTSC at 12
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This Proceeding Is an Order Enforcement Action

“The latest action stems from FTC allegations that 
Meta has failed to fully comply with the 2020 order.”

“[T]he FTC alleges that Meta has failed to fully comply with 
the requirements it agreed to as part of the 2020 order.”

The Commission has told the public that this 
proceeding is an order enforcement action to 
adjudicate Meta’s order compliance. 

PUBLIC

Frequently Asked Questions about the Proposed Changes to the 2020 Privacy 
Order with Meta/Facebook, Federal Trade Commission (May 3, 2023), 
https://www.ftc.gov/system/files/ftc_gov/pdf/FB-FAQ.pdf
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This Proceeding Is an Order Enforcement Action

“Meta failed to establish and 
implement an effective privacy 
program as required under the 
2020 order ….”

The Commission has argued in court 
that this proceeding is an order 
enforcement action to adjudicate 
Meta’s order compliance. 

PUBLIC

Opp. to Mot. for Prelim. Inj. and Mot. to Dismiss of Defendant (FTC) at 1, Meta 
Platforms, Inc. v. FTC, No. 23-3562 (D.D.C. Dec. 13, 2023) 
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This Proceeding Is an Order Enforcement Action

“The FTC proposed changes to 
the agency’s 2020 privacy order 
with Facebook, Inc. after 
alleging that the company has 
failed to fully comply with the 
order ….”

The Commission has represented to 
Congress that this proceeding is an order 
enforcement action to adjudicate Meta’s 
order compliance.  

PUBLIC

Fed. Trade Comm’n, FY 2025 Congressional Budget Justification – Budget 
Request (Mar. 11, 2024) at 27
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No Conditions of Fact “Have So 
Changed” to Require Reopening

04
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No Conditions of Fact “Have So Changed” to Require Reopening

“[W]henever in the opinion of the Commission conditions of fact or of 
law have so changed as to require such action ….” 

Section 5(b)’s “have so 
changed” prong requires both a 
cognizable change in factual 
conditions and a need for 
modification. 

PUBLIC

15 U.S.C. § 45(b)
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No Conditions of Fact “Have So Changed” to Require Reopening

24
In re ITT Cont'l Baking Co., 81 F.T.C. 1021, 1972 WL 128875, at *1 (F.T.C. Aug. 1, 1972);
Br. for Appellee (FTC) at 24, Meta Platforms, Inc. v. FTC, No. 24-5054 (D.C. Cir. Mar. 21, 2024)

“The proposed modification of the order in this 
matter, if adopted, is not to serve as a penalty 
….”

“An administrative action can result only in a 
modified order … not a retrospective 
sanction.”

The Commission 
has acknowledged 
that Section 5(b) is 
remedial, not a 
basis to address 
past wrongs.

PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 11/05/2024 OSCAR NO 612123 | PAGE Page 25 of 42 * -PUBLIC 



2021

25

July 1, 2021
Meta submits Initial 
Assessment Report

No Conditions of Fact “Have So Changed” to Require Reopening

2023

May 3, 
2023
Commission 
issues 
OTSC

2022

April 27, 
2020
FTC
enters 
Order

Oct 25, 2020-
April 22, 2021

Initial Assessment 
Period

April 23, 2021-April 22, 2023 
First Biennial Assessment 

Period

November 
12, 2024

April 23, 2023-April 22, 2025
Second Biennial Assessment Period

June 30, 2023
Meta submits First 
Biennial 
Assessment 
Report

2024 2025
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No Conditions of Fact “Have So Changed” to Require Reopening

The 2023 Assessment demonstrates that the Order to Show Cause relies on a 2021 initial 
assessment whose findings have long since been addressed “effectively.” 

“We also observed that Meta has continued to push a 
privacy-first message from the top of company 
leadership.  Broadly, improvements have included 1) the 
actions to address the three 2021 themes mentioned 
above, 2) new voluntary or discretionary activities driven 
by management decisions to improve the program and 
3) additional actions taken to address new Assessor 
observations identified during the Current Assessment 
Period.”

“The nature of the Gaps found is consistent with 
the maturation of the MPP in light of Meta 
effectively addressing previous weaknesses.”

2023 Assessment Report at 7
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2020

April 27, 
2020
FTC 
enters 
Order

27

June 12-13, 2019
Meta detects and 
remediates Group Chat 
Technical Error

July 2, 2019
Meta detects and 
remediates Video Call 
Technical Error

June 16, 2020
Meta detects 
Expiration Check 
Coding Oversight 
and notifies FTC

July 15, 2019
Meta notifies FTC of 
Messenger Kids 
technical errors

July 23, 2019
FTC executes 
Stipulated Order

No Conditions of Fact “Have So Changed” to Require Reopening

2023

May 3, 2023
Commission issues  
Order to Show Cause

The three technical errors were remediated years before the Commission issued 
the Order to Show Cause; two of them before the 2019 settlement was reached. 

2021 2022
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No Conditions of Fact “Have So Changed” to Require Reopening

28

▪ In re Gen. Ry. Signal Co., 108 F.T.C. 181, 1986 WL 
722148, at *2 (F.T.C. Nov. 13, 1986) (requiring 
“unforeseeable changes in fact”)

▪ In re Union Carbide Corp., 108 F.T.C. 184, 1986 WL 
722149, at *3 (F.T.C. Nov. 14, 1986) (“Changed factual 
circumstances justify modification of an order only when 
the changed circumstances (1) were unforeseeable 
when the order was entered ….”)

▪ In re Nat’l Tea Co., 111 F.T.C. 109, 1988 WL 1025505, at 
*2 (F.T.C. Sept. 23, 1988) (rejecting as insufficient 
costs that “were foreseeable at the time National 
agreed  to the order”)

▪ In re Culligan, Inc., 113 F.T.C. 367, 1990 WL 10012596, 
at *2 (F.T.C. May 14, 1990) (“[C]hanged conditions must 
be unforeseeable”)

▪ In re Firestone Tire & Rubber Co., 114 F.T.C. 450, 454, 
1991 WL 11008532 (F.T.C. Aug. 2, 1991) 
(“[M]odification not required for changes reasonably 
foreseeable at time of consent negotiations”)

▪ In re Stop & Shop Cos., 123 F.T.C. 1721, 1725, 1997 WL 
33483283 (F.T.C. June 20, 1997) (“Reopening is not 
required for changes in circumstances that were 
reasonably foreseeable at the time the consent order 
was entered.”)

Phillips Petrol. Co., 78 F.T.C. 1573, 1575, 1971 WL 128558 (F.T.C. Mar. 4, 1971)

“Subsequent changes in factual circumstances, if falling 
within the range of contingencies which were 
reasonably foreseen or foreseeable at the time of 
consent negotiations, clearly do not constitute the kind 
of changed conditions  . . . to require modification.”

The 
Commission 
has construed 
Section 5(b) 
to “clearly” 
preclude 
“reasonably 
foreseeable” 
events from 
constituting 
changed 
conditions of 
fact. 
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No Conditions of Fact “Have So Changed” to Require Reopening

29

▪ In re Canada Cement Lafarge Ltd., 111 F.T.C. 590, 593–94, 1989 
WL 1126737 (F.T.C. Apr. 4, 1989): No changed conditions of fact 
warranting modification where changes to the relevant market 
were “possibly foreseeable.”

▪ In re Tarra Hall Clothes, Inc., 115 F.T.C. 920, 927–28, 1992 WL 
12011077 (F.T.C. Oct. 27, 1992): No changed conditions of fact 
warranting modification where it was foreseeable, if not actually 
foreseen, that the petitioner might sell its interest in one business 
to purchase interest in another or where it was foreseeable that 
the petitioner might stop importing products.

▪ In re Nestle Holdings, Inc., 140 F.T.C. 1130, 1135, 2005 WL 
6300827 (F.T.C. July 12, 2005): No changed conditions of fact 
warranting modification where it was possible to foresee, if not 
actually foreseen, that the company might lose its ice cream 
business and acquire a separate yogurt business.

The Commission has applied the Phillips 
Petroleum Section 5(b) standard consistently 
and conservatively.

If the contingent event was reasonably 
foreseeable, it does not suffice, regardless of 
whether it was actually foreseen.
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No Conditions of Fact “Have So Changed” to Require Reopening

Courts applying a similar standard have made clear that violations of a consent decree are not 
unforeseeable:

▪ Stewart v. O’Neill, 225 F. Supp. 2d 6, 9 (D.D.C. 2002) 
(Consent decree violations “fall[] far short of the type 
of ‘changed circumstance’ that might warrant the 
amendment of a settlement agreement-in the 
negotiation of a settlement, the negotiation of 
incentives and penalties that will ensure the 
opposing parties’ compliance is an omnipresent 
concern.”)

▪ Cook v. Billington, 2003 WL 24868169, at *4 (D.D.C. 
Sept. 8, 2003) (“The second ‘changed circumstance’ 
that Plaintiffs cite is that the Library has failed to 
correct its racially discriminatory employment 
practices, in violation of the Settlement Agreement.  
This too does not constitute the type of ‘changed 
circumstance’ which justifies modification.”)

▪ FTC v. Garden of Life, Inc., 2012 WL 1898607, at *5 
(S.D. Fla. May 25, 2012) (“Second, even if the FTC’s 
assertion that GOL violated the Final Stipulated Order 
had merit, this argument is insufficient to constitute 
a significant change in factual circumstances.”)

▪ FTC v. Nat’l Urological Grp, Inc., 2014 WL 3893796, 
at *12 (N.D. Ga. May 14, 2014) (“If the court were to 
grant the FTC’s requested relief, then any violation 
of an injunction would require modification of the 
injunction.”)

South v. Rowe, 759 F.2d 610, 614 (7th Cir. 1985): 
“A violation of a consent decree is not 
extraordinary or unforeseeable.”
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“[W]e cannot agree with Commission counsel’s argument that ‘a 
violation of the final order prohibiting acquisitions is, in and of 
itself, [] a sufficient basis for modification of the order.”

ITT Cont'l Baking Co., 81 F.T.C. 1021, 1972 WL 128875,
at *1 (F.T.C. Aug. 1, 1972)

No Conditions of Fact “Have So Changed” to Require Reopening

The Commission has rejected an argument 
that even multiple order violations—
adjudicated by a federal district court—
amounted to changed conditions of fact.

Complaint Counsel cites no case in which the 
Commission has cited order violations as a 
predicate for reopening.
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No Conditions of Fact “Have So Changed” to Require Reopening

Order Modifying Prior Decision and Order, In re Facebook, Inc., Dkt. 
No. C-4365 (F.T.C. Apr. 27, 2020), Part XVI

July 2019 Press Release 

Part XVI.  Order Effective Dates: This Order will 
terminate if “the Commission files a complaint (with 
or without an accompanying settlement) in federal 
court alleging any violation of this Order, 
whichever comes later.”

“The relief is designed . . .  to punish future 
violations.”

That the parties specifically foresaw the possibility for violations—and 
negotiated accordingly—is clear from the Order and the Commission’s 
statements to the public. 
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Public Interest Does Not Require 
Reopening

05
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Public Interest Does Not Require Reopening

▪ In re DTE Energy Co., 2021 WL 5711344, at *2 (F.T.C. Nov. 23, 
2021): “The requester’s burden is not a light one given the broad 
public interest in the finality of Commission orders.”

▪ In re Nestle Holdings, Inc., 140 F.T.C. 1130, 1133, 2005 WL 
6300827 (F.T.C. July 12, 2005): “A request to reopen and modify 
will not contain a ‘satisfactory showing’ if it is merely conclusory 
or otherwise fails to set forth by affidavit(s) specific facts 
demonstrating in detail the reasons why the public interest 
would be served by the modification.”

Section 5(b) imposes a heavy burden to 
show detailed and specific facts 
demonstrating a public interest in any 
modification.
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The Commission has construed the public interest to require reopening to impose new restrictions only where the 
order was insufficient to prevent the underlying pre-order Section 5 violations from continuing post-order.

• In Elmo, the marketing materials permitted by the consent order were proven by intervening medical 
evidence to violate Section 5 in the same manner alleged in the original complaint.  In re The Elmo Co., Inc., 70 
F.T.C. 1374, 1391–92 (F.T.C. Nov. 18, 1966).

• In Mohr, the respondent exploited the administrative order’s “ineptness of expression” to continue to violate 
Section 5.

• “[S]ince paragraph 1 of the Commission’s outstanding order to cease and desist has given rise to 
confusion and controversy as to the compliance required, the public interest demands that said 
paragraph be revised to insure, beyond question, that such deception shall cease.”  In re Mitchell S. Mohr 
Trading as Nat’l Rsch. Co., 55 F.T.C. 720, 722 (F.T.C. Nov. 14, 1958).

• In National Housewares, the order’s gaps permitted the respondent to continue to violate Section 5. 

• “The public interest is in remedying alleged violations of law not remedied by the original order, which 
violations are on account of the weakness of the original order, alleged to be continuing today.”  In 
re Nat’l Housewares, Inc., 84 F.T.C. 1566, 1570 (F.T.C. Dec. 3, 1974).

35

Public Interest Does Not Require Reopening PUBLIC
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Public Interest Does Not Require Reopening 

36

• The OTSC cites no actual harm to any user. 

• The OTSC points to no unfair or deceptive act or practice starting after the Order’s 
entry.

• No violation is “alleged to be continuing today.”

• The OTSC points to no ambiguity or “ineptness of expression” in the Order.
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Public Interest Does Not Require Reopening

• The Assessor’s 2023 findings are inconsistent with any risk of public harm from its 2021 
findings.

• “The nature of the Gaps found is consistent with the maturation of the MPP in light of Meta 
effectively addressing previous weaknesses.”

• “We also observed that Meta has continued to push a privacy-first message from the 
top of company leadership.  Broadly, improvements have included 1) the actions to 
address the three 2021 themes mentioned above, 2) new voluntary or discretionary 
activities driven by management decisions to improve the program and 3) additional 
actions taken to address new Assessor observations identified during the Current 
Assessment Period.”

• The OTSC acknowledges that the coding errors began pre-Order and were remediated by 
June 2020. 

2023 Assessment Report at 7
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38In re La.-Pac., 112 F.T.C. 547, 1989 WL 1126760, at *13 (F.T.C. Nov. 15, 1989)

Public Interest Favors Finality Here

“These arguments did not demonstrate a need for modifying the 
order, but were an attempt by Louisiana-Pacific to rescind its 
consent to the order and argue again the issues that the 
consent agreement resolved.  These arguments did not raise 
public interest issues, and they disregarded the strong public 
interest in repose and finality.”

Section 5(b) does not allow reopening to 
revisit issues that the order resolved. 
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Public Interest Favors Finality Here
Dissent New Provision in Proposed Order

No “substantive limit on Facebook’s 
collection, use, or sharing of personal 
information.” (Chopra Dissent at 13.)

Meta is enjoined from the commercial use of certain data. (Part I)

No limitation on what constitutes 
justified information collection. 
(Chopra Dissent at 12.)

Meta must consider expanded “Privacy Risks and Harms” as part of the 
Privacy Review. (Part VIII.E.2a)

No ability for Assessor “to stop a major 
program change.” (Chopra Dissent at 
13.)

If the most recent Assessment shows material gaps or weaknesses, Meta 
cannot introduce new or modified products until the Assessor provides 
written confirmation to the Commission that Meta has fully remediated the 
gaps or weaknesses. (Part X) 

No restrictions on Privacy Committee 
members. (Chopra Dissent at 14–15.)

At least one independent director of the Privacy Committee must serve or 
have recently served on a nonprofit focused on civil liberties or consumer 
privacy. (Definition M)

No public disclosure of categories of 
information collected or purpose and 
use. (Slaughter Dissent at 13.)

Meta must develop a comprehensive data map documenting information 
including the type of Covered Information collected and the purpose and 
use. (Part IV)

No public disclosure of data privacy 
incidents. (Slaughter Dissent at 13.)

Meta must publish reports following identification of a Covered Incident.  
(Parts XI.E)

The proposed 
changes add 

provisions 
advocated by 

the 2019 
dissents and 

rejected by the 
Commission
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Public Interest Favors Finality Here

• Univ. of Tenn. v. Elliott, 478 U.S. 788, 798 n.6 (1986): “The 
importance of bringing a legal controversy to conclusion is 
generally no less when the tribunal is an administrative tribunal 
than when it is a court.”

 
• Fed. Dep’t Stores v. Moitie, 452 U.S. 394, 401 (1981): “This Court 

has long recognized that ‘[p]ublic policy dictates that there be 
an end of litigation; that those who have contested an issue 
shall be bound by the result of the contest, and that matters once 
tried shall be considered forever settled as between the parties.”

• McCuin v. Sec’y of Health & Hum. Servs., 817 F.2d 161, 172 (1st 
Cir. 1987): “The reopening power claimed by the Secretary 
takes away the finality that adjudication normally affords.”

The OTSC ignores the broad public 
interest in the finality of administrative 
adjudication that the Commission 
routinely invokes when rejecting 
reopening requests from respondents.
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Public Interest Favors Finality Here

• United States v. St. Regis Paper Co., 355 F.2d 688, 697 (2d Cir. 
1966): “Adoption of the Government’s position would deal a 
serious blow to the reasonable expectations of those who 
consented to cease and desist orders with the FTC.”

• Phillips Petrol. Co., 78 F.T.C. 1573, 1971 WL 128558, at *2 (Mar. 
4, 1971): “To conclude otherwise would mean that a 
negotiated consent agreement could never operate with any 
finality to require compliance at a fixed future date—a result 
which would rob the consent procedure of much of its 
usefulness.”

Proceeding with the OTSC would upend 
settled precedent, undermine the 
Commission’s consent process, and 
impair the Commission and the public 
interest. 
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