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1 P R O C E E D I N G S 

2 

3 JUDGE CHAPPELL : Let me call to order 

4 Docket 9401 -- someone needs to turn their microphone 

5 off . 

6 SCOTT : If I can reiterate , if you are not 

7 speaking , actively participating, please mute 

8 yourself . 

9 JUDGE CHAPPELL: Let me call to order 

1 0 Docket 9401 , Illumina/GRAI L, and that ' s " GRAI L" in all 

11 caps . 

12 At this time we ' re going to start the trial, 

1 3 the evidentiary hearing in this matter, and we ' re going 

1 4 to hear opening statements today . 

15 I ' ll start with the appearances of the parties, 

1 6 government first . 

1 7 MS . MUSSER : Good morning, Your Honor . 

18 Susan Musser for complaint counsel . 

1 9 J UDGE CHAPPELL: And for respondents . 

20 MR . MARRIOTT : Good mo rning , Your Honor . 

21 David Marriott from Cravath , Swaine & Moore fo r 

22 I llumina . 

23 MR . PFEIFFER : Good morning , You r Honor . 

24 Al Pfeiffer on behalf of GRAI L. 

25 JUDGE CHAPPELL: All right . Do we have any 
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1 matters t o cover before we start t he opening 

2 s t a t ement s? 

3 MS . MUSSER : Your Honor , comp l aint counsel j ust 

4 has two preliminary matters for Your Honor . 

5 JUDGE CHAPPELL: Go ahead . 

6 MS. MUSSER: The first is JX 2 . We just sent 

7 an agreed-upon JX 2 per the rulings yesterday , and we 

8 now move that into e vidence. 

9 JUDGE CHAPPELL: Any objection? 

1 0 MR. MARRIOTT: No objection, Your Honor . 

11 MR. PFEIFFER : No objection, Your Honor . 

12 JUDGE CHAPPELL: JX 2 is admitted . 

1 3 (JX Number 2 was admitted into evidence . ) 

1 4 JUDGE CHAPPELL: Go ahead . 

1 5 MS. MUSSER: And Your Honor , the second just 

16 housekeeping matter that I wanted to flag for this 

17 court was that respondents and complaint counsel had 

18 agreed to supplemental production . We might be adding 

19 a JX 3 based on that production . We have agreed to 

20 exchange any proposed additions by the end of the week 

21 and just wanted to give Your Honor notice that that 

22 might be coming down the pike. 

23 JUDGE CHAPPELL: That is fine . There ' s no 

24 l imit on joint exhibits. I encourage joint exhibits , 

25 stipulations , evidentiary agreements, et cetera . 
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1 Thank you . 

2 MR . MARRIOTT : Your Honor , may I j us t make one 

3 clarification? I a pologize . 

4 JUDGE CHAPPELL: Go ahead . 

5 MR . MARRIOTT : I have no objection to JX 2 , 

6 with the understanding that it ' s subject to the 

7 objections we previously made as to which Your Honor 

8 already ruled . I didn ' t mean to waive those 

9 pre viously asserted but overruled objections in 

10 agreeing to the admission of JX 2, just for clarity of 

11 the record . 

12 JUDGE CHAPPELL: All right . That ' s done . 

1 3 Anything further? 

1 4 MS. MUSSER: Nothing from complaint counsel, 

15 Your Honor . 

1 6 JUDGE CHAPPELL: All right . Ms. -- is it 

17 "Musser " or "Musser " ? 

1 8 MS . MUSSER : "Musser ," Your Honor . 

1 9 J UDGE CHAPPELL: -- Musser , proceed when ready 

20 with the government ' s opening statement . 

2 1 MS . MUSSER : Good morning , Your Honor . 

22 May it please the court . 

23 For years we have been battling a war on 

24 cancer , and now it looks like we are on the precipice 

25 of winning that war . We are winning that war through 
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1 compe t i t ion among a dozen or so compa nies t hat are a ll 

2 developing t ests to i dent ify cancer in asymptomat i c 

3 patients , so pat ients who don ' t s how a ny s i g ns of 

4 cancer . These tests are known as multicancer early 

5 detection tests and analyze DNA from a liquid biopsy . 

6 Evidence will show that these tests have the 

7 promise to detect cancer years before a patient would 

8 exhibit any symptoms and this early detection will be 

9 nothing short of a miracle , because all cancer types 

10 can be treated better and with higher s u r vival rat es 

11 the sooner cancer is detected . 

12 Now, the companies developing these 

13 multicancer early detection tests are dependent on one 

1 4 company for the sequencers and reagent s they need to 

15 process their tests . Evidence will show that without 

16 access to Illumina ' s NGS o r next -generation sequencers , 

17 MCEDs will be unable to develop and commercialize their 

18 t ests . 

1 9 Now, prior to this merger , You r Honor , 

20 I llumina focused on marketing the reagents and the 

21 i nstruments necessary for its MCED customers . 

22 I llumina , however , has recognized the profit potential 

23 for MCED tests is much higher than the profit it 

24 currently receives for selling its reagents and 

25 sequencers . 
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